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Abstract: The principle of proportionality has been developed into one of the most important yard-
sticks for controlling the compatibility of Member State measures with EU law in relation to funda-
mental freedoms and lately also fundamental rights, including mandatory contract law provisions that
have a restrictive effect on those rights and freedoms. How far does the discretion of EU institutions
under the proportionality principle extend? What are the limits on EU legislation in civil law under the
proportionality test? What are possible alternative methods? Does it matter that EU law not only in-
trudes into matters left to private autonomy and free movement like the cases mentioned above but also
to Member State legislation as in general civil law? Such a strict application of the proportionality prin-
ciple on EU civil law, particularly contract law, measures will have a dual impact.

Keywords: Positive proportionality principle “ Manifestly inappropriate” test Regulatory

function of contract law Reflexive contract governance
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