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Abstract: The guiding case No. 101 of the Supreme People’s Court raised a issue of whether the
applicant needs to bear the burden of proof in the litigation of non-existence of government
information. The objective burden of proof for the litigation of the non-existence of government
information should be allocated based on the objective-subjective burden of proof system. Among
them, the right to request information disclosure is an essential fact and should be allocated to the
applicant. And the legality of the search is a defense and should be allocated to the information
disclosure agency. For the subjective burden of proof, the applicant should first provide a specific
description of the facts they claim, then complete a preliminary proof of the existence of the
information. The judge forms a temporary inner conviction based on the preliminary evidence
presented by the plaintiff, and transfers the burden of proof to the information disclosure agency
in accordance with the “proof/disproof” rule, in order to promote the excavation of the case
facts. The transfer of subjective burden of proof should be based on the evaluation of proof, and
the evaluation of proof should be conducted on the basis of overt inner conviction. The disproof of
the information disclosure agency only needs to shake the judge’s inner conviction. The main
function of subjective burden of proof is to uncover the facts of the case, rather than directly
forming a judgment.

Key Words: the non-existence of government information, the right to request information

disclosure, subjective burden of proof, the guiding case No. 101 of the Supreme People’s Court
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