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Abstract: In judicial practice, cases involving payments made for an unlawful cause see varying
rulings, including restitution, non-restitution, or confiscation. The Civil Code lacks specific provisions on
this matter, creating an open legal loophole within the proviso of Article 985. The prohibition of
restitution for such payments aims to deter illegal and unethical conduct through general
prevention, thereby upholding public order and good morals. Addressing this issue by balancing
the principle of public order and good morals with the general principles of the law of restitution
can avoid the undesirable outcomes of directly applying Articles 157, 122, and 985 of the Civil
Code. It is advisable to employ a teleological extension of the proviso of Article 985 to explicitly
exclude these payments from the restitution of unjust enrichment. Concurrently, a dynamic
systems approach should be applied to establish exceptions where restitution may be permitted:
first, when a claim is brought by a third party with a legitimate interest; second, when restitution
is deemed appropriate after a comprehensive consideration of the legislative purpose of the violated
mandatory norm, public order and good morals, other legally protected interests, and the relative
wrongdoing of the parties involved. The scope of restitution encompasses both the principal
benefit and its fruits, with the restitution of fruits determined in light of the degree of fault of
each party.

Key Words: payment made for an unlawful cause, principle of public order and good morals,

restitution rules, teleological extension, dynamic system
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