}ﬂﬁ%ﬁ%ﬁ?gﬁgﬂﬁ?

IR il 25 AT HCA T O B9 e 9R
—— MEEFREHEL A NA

NERE: OARAMLFEINBAT A F EBAEER, £RAM EZREATHREREZL T AL
3, BIAFANESR X AR ELREFNT AN R ZR, ETHREREZLGSHTEXNT, REL
HAFAANGR AR EGRA X AL, REBERTHRTAH, FRERAXMMERAXZ T, &
AEZFMELRAFIE, REFTAES R GRITRH, MERALSABRTHNEHE, ZHELRA
FIH) FERAAB ] FFERAEABEEL: F—, THERAFRRERFEA R IE S SEFERY
Wik H, BRAEKE, FRMRS LAEHORE, TN EFHE, F=, YERAPEXEZEN
ERWERREIEN, FLEETERFTAANINLER, BTN ANCHELENSRGINmE
Mo, ATAHFTFOHIBER . RFHLAEX, DFEREIER, FEEESBRFAEITH, %47
HATRE A FEINI G £ RN HEZEMANT EmEA LS SN, TALARES E S
TA,

KER: RAKEIRR FELEEF THEK SZHLAY

—. [EEAIR H

BF 2 PERRT B S A T (B O T AR AR SR O A R R IR . B
R RRIR G K 25w A o Sy LA KGR PIMERS, iy B R ST T o 1 M DU e — T3, X TR A
# WY 500 34 3t A5 118 22 55 3 T ST vt ) RS 1) 5 ACERCA T s VR AR R A E E AR (RO IE 38
k) M2 4, DI 12 458 2 3 4 T,

* R, FERURAE RSB TR A
AN 2019 AF [ G REIE G — BT H I 5 22 B g LR A F R AR ST (19CFX065) AR Betk 2R

. 81



ﬂq’%i%%‘zozzi%ﬁiﬂ

SR, 2 BR T A5 3A B 1 o BE i G2 1 B BT RE R BRI 1, RO IE 243843k ) XL ml &
BARME LW MG — RN E b, e P Bkah & A UR M RIRL A R A IE Y P A 4y R
H, Bk sl 2 BA N O BB R BCE robots BSR4 B S BOL TR IE B VBB . H U IE
Mg, — WP B HE . B E TR, AN SR BRI B BT S B A X, S
T R IE B AT LR P B, HLS R AT AR A O B B AN AN AT, R
FER AN IE Y 5e 4, C1) R IR e A — 0k e X i oMb 3 A DA B B AN . A R B R AT R N
Tl A ELERGEE AR IE S5, 20 i n] LU BR )R OB T S v i U7 ) 45 e 58
M2, —Jr i, PREVEISIMBUR 2258 3 A 28 2401, Mk M [ 3 P s SO 52 352 4 L
O LA s 53— T, R T R 4 o A HE A AT Ot ) BB X B A X T 208 0 B AR T,
B UM HERR . BRI SE SR TR, FEML AL i BT .

[ei] Sy B A S5 IR T M B9 21 48 . S5 hiQ U linkedIn A K P12 1 sl fiE 425 % . LinkedIn
Je—ZFIA SACH YW AR SZ 1 2% iz 55 A W) . P AE LinkedIn - & & & A 7 D A T AR5 3%
GER, DS M RS EAR, M hiQ 2 —Z B A w, HRKBKEEITI LinkedIn
M FAE LinkedIn *F & _EATFBIAS ANBERHE B AT A G047 B0 7™ dh 59 TF %, JF 87 i b & a &
J. 2017 4F 5 H . Linkedin [ hiQ % il A, IR BCE AR T Be R 61 hiQ ¥ 7] F1 &2 il ok A
LinkedIn it 45 #% (9 %45 . hiQ A Rl 4% LinkedIn Jir St (1) B il 250 4 ATCHA T 4 #4 16 3R AT 4 [R) A
L W25 R R0, i e I RA R

56 [ AN IE 25 58 35 I OB € LS5 . iz 18 B P 3E 3 Z IR OC R BE L,
RS E MV OO IO B Ml g k. IRk 2 b, IR SRR ARG L RAGE . RAEHINA AT
TEAE R, 30 THRA (the interference torts) A — RS AR AUAT 26 8L, JF T T4k B Ry
WS F o SR B AR R B S B b R TR ACEAE . IR T BRI B R R A gy 2,
AL g e G AR RS T s B4R . G, AR SCOR USRS g A R s 5% [ 4
S B AN AT iz T PE AR A BRE Xk R i e ORI A 5 DA A5 1, 2 0] 0 36 Rl 4 ) o R
e [ BR ) B AT o 19 i ik E R S

=, THEMEENINgE 5 EEEES

XA TEHACT A 3E S, A7l A E H ORI SR I AR E B R B, DR T R AL S AT
VAT 52 A7 Ml Bk 7 55 oMb P R 5 4 A O Y ik v e RT DUSE o T 9 A BR AT B B9 42 4 S R
e AT M ENERY AT RE AR . 0T PR AL R R — R Al . HORE S TR 5G 2R LA I A
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L4373 See Francis Bowes Sayre, Inducing Breach of Contract, 36 Harvard Law Review 663, 663 (1923).

{51 See Harvard Law Review Association, Tortious Interference with Contractual Relations in the Nineteenth Century:
The Transformation of Property, Contract, and Tort, 93 Harvard Law Review 1510, 1522 (1980).

(63 See Lumley v. Gye (1853) 2 EL &. Bl 216. 118 Eng. Rep. 749 (Q. B. 1853).

(73 ZWHi5|] (4], Francis Bowes Sayre 3, & 669 7,

{87 See Harvey S. Perlman, Interference with Contract and Other Economic Expectancies: A Clash of Tort and Contract
Doctrine, 49 University of Chicago Law Review 61, 64 (1982).

L9 See Restatement 2d of Torts § 766 (1979).

Qo) ZATHAEEEEMAELEANFERIE, WNBHZFMLE, THRFAG, HEFLHWMERITLHE R, See
Restatement 2d of Torts § 766B (1979).

(113 ZWhigl (53, Harvard Law Review Association 3L, 5 1529 U1,
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SNRALIE FRBCGF BRI, e 5| X AT A i A DA R T BR o R BT T D AR B AR vk
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(123 See John Danforth, Tortious Interference with Contract: a Restatement of Society’s Interest in Commercial Stability
and Contractual Integrity, 81 Columbia Law Review 1491, 1515 (1981).
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(143 See hiQ Labs, Inc. v. LinkedIn Corporation, 938 F. 3d 985, 996 (2019).

(15) See Facebook. Inc.v.BrandTotal Ltd., 499 F. Supp. 3d 720, 742 (2020).

(161 See Restatement 2d of Torts § 774 (1979).

(171 See Restatement 2d of Torts § 767 (1979).

(18] See Nitzberg v. Zalesky. 370 So. 2d 389, 391 (1979); Monarch Indus. Towel and Uniform Rental, Inc. v. Model Cov-
erall Service, Inc., 178 Ind. App. 235, 236 (1978).
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(1931 See Cal. Bus. & Prof. Code § 17200.

[20J See Gary Myers, The Differing Treatment of Efficiency and Competition in Antitrust and Tortious Interference Law,
77 Minnesota Law Review 1097, 1140 —1141 (1992).

(21] See Harvard Law Review Association, Inducing Breach of Contract-Justification-Effect of Motive, 38 Harvard Law
Review 115, 115-116 (1924).

(22] See Hitchman Coal and Coke Co. v. Mitchell, 38 S. Ct. 65 (1917).

(23] ZWHG] (81, Harvey S. Perlman 3, %3 83 -84 i,

(243 #i5] C20], Gary Myers 3C, 5§ 1122 51,

(257 See Jesse Max Creed, Integrating Preliminary Agreements into the Interference Torts, 110 Columbia Law Review
1253, 1267 —1268 (2010).
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(267 See Imperial Ice Co. v. Rossier, 18 Cal. 2d 33, 36 (1941).
[27] See hiQ Labs, Inc. v. LinkedIn Corporation. 938 F. 3d 985. 996 (2019).
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(28] See hiQ Labs, Inc. v. LinkedIn Corporation, 938 F. 3d 985, 998 (2019).
[29) See Facebook. Inc.v.BrandTotal Ltd., 499 F. Supp. 3d 720 (2020).

£30] See Facebook. Inc.v.BrandTotal Ltd., 499 F. Supp. 3d 720, 739 (2020).
[31] See Facebook, Inc.v.BrandTotal Ltd., 499 F. Supp. 3d 720, 742 (2020).
(32] See Facebook, Inc.v.BrandTotal Ltd., 499 F. Supp. 3d 720, 739 (2020).
(33] See Facebook. Inc.v.BrandTotal Ltd., 499 F. Supp. 3d 720, 740 (2020).
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Abstract: Faced with the challenge of determining the illegality of restriction on data scraping,
US jurisprudence has applied the tort of interference doctrine to address the illegality of an act by
means of its detrimental effect on a contractual relationship. Under the tort of interference theory,
the plaintiff shall prove that the actor had knowledge of the contractual or contemplated contrac-
tual relationship, intentionally interfered with the contractual or contemplated contractual rela-
tionship, caused the interruption of the contractual or prospective contractual relationship, and
produced a materially injurious result. The theory and jurisprudence have implications for China’s
judicial practice. Firstly., contracts and prospective contracts can be treated as legal interests pro-
tected by the anti-unfair competition law, avoiding the creation of new rights and interests in data
and product services and achieving judicial prudence. Second, case adjudication should focus on
the objective level of proof of substantial damage and focus on examining the subjective intent of
the actor, integrating evidence of the actor’s knowledge of the pre-existing contract, the type of
data involved in the act, the business model of both parties, the negotiation process, and combi-
ning with the justification defense. When the actor restricts the data capture of others with the in-
tention of purely malicious intent to infringe on others rather than for legitimate purpose, it is
appropriate to find unfair competition.

Key Words: restricting of data scraping, unfair competition, interference torts, legitimate busi-

ness purpose
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