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Abstract: The disadvantages of a floating charge have led to a particular value judgement being
attached to dynamic pledges since their inception, which is the protection of the interests of the
creditor and the fulfilment of his claim. Article 55 of the Judicial Interpretation of the Security
Regime of the Civil Code adopts “actual control” as a requirement for the creation of a dynamic
pledge, and although may be inconsistent with the system, it stems more from the need for func-
tionalism. Article 55 emphasises actual control as the essence of possession, reminding creditors
of the exclusion of interference by the pledgee, and avoiding creditors suffering damage from a miscon-
ception of the appearance of possession. The element of actual control is more flexible and broadly
applicable, as it can cover dynamic pledges created on the basis of an auxiliary to possession.
Although the element of physical control is abstract., the identity of the custodian, the place of
deposit of the pledge and the agreement in the custody contract can provide an objective basis for
the determination of physical control. The physical control element is usually satisfied when the
custodian acquires the pledge, but in exceptional circumstances the two may be separated, thus
creates a transitional zone. Within this zone, although a dynamic pledge has not been created, the
judge should apply the floating charge rule in order to protect the interests of creditors and reason-
able reliance. The burden of proving actual control will vary depending on the subject, with the
pledgee, the pledgee and the custodian each bearing a different burden of proof.

Key Words: dynamic pledge, actual control, possession, functionalism
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