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Abstract: The local government debt risk follows the constitutional logic. As long as the demand
for civil rights is still there, there is no reason for the government to go bankrupt. Therefore,
local government bankruptcy is only financial bankruptcy but not administrative bankruptcy. In
the process of local government bankruptcy reorganization, the basic public services provided by
local government to protect the people’s livelihood are prior to the claims of local debts. Only by
resorting to the democratic system can we control the government’s right to issue debt from the
source and then fundamentally eliminate the local government’s debt risk. Only local autonomy
and financial autonomy can establish the financial responsibility of the local government, and the
legalization of the relationship between the central government and the local government is the ba-
sis of defining the responsibility of the local financial subject. In order to ensure the fairness of
bankruptcy procedure, judicial supervision should be the final safeguard procedure.

Key Words: local government debt, local government debt risks, local government bankruptcy,

local financial autonomy
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Abstract: Private technical standards can be transformed into official technical standards or can
play as regulatory tools together with official technical standards. In order to respond to the re-
quirements of technological innovation, Japan has established the policy of making all specific
regulations into performance regulations, and has made efforts to promote the use of private
technical standards by the administration. This approach enables the differentiated combination of
official performance standards and private specific standards, which can play the role of official
standards in terms of fairness and stability, have the advantage of the technical capabilities of pri-
vate institutions, and provide the possibility of timely updating of standards. Performance regu-
lations are an important way to realize the combination of “liberalization” and “management” in
the field of technical standards and public-private cooperation in governance. However, because
of the public nature of technical standards, adopted private technical standards should comply
with due process requirements when they are developed to ensure that multiple interests are rea-
sonably adjusted; the state should perform technical evaluation of private technical standards
when they are used, and be ultimately responsible for them.

Key Words: technical standards, private technical standards, performance regulations, group

standards, cooperative governance

(RfEHE: x| X BEE)

+ 134 -



vy s2 No. 1, 2021
M f/‘\;a%pp. 119 - 133

PPP 5 3F BUF Y A 4
BB ARATIR A R AL

M AAL

RBFRE: PPP ABAFHATARER RN, & HERAEAL S50 # X, £ PPP X T
JE R BRI AT S0 B AT TTAE, m ARG E RAR TR, BURREE RiE e, 3B
A BN E L NS0 “BATE” BT “RRE B AR, BURAERIRN T X
HEFHERATBEFEXEGREATBEFEX, PRABEFEXZAE iR E41ES
PPP 4T B A AR R Rl g B S oy, VAR X AR AT HOR PR R M0 5 — AR, @780
F 0 42 R A Fo SAE AR A FLEAEAT A, ASAF R A 1EH PPP X A Ktk &4 F &, @il
TR D) Gy B R LR R ZALIE 2] O Fe bR A F

K#iF: PPP AR REITBCEF BREFETE

20 T4l 70 AEARLIRE AR A [E 5B B 1 HTRT AR A BRI BEA 2 SOORREBAT A8 F [
7 FL, e EEARRBEAEAMER. A EZEC RO LIRS BB, AT
MEZESEARS RS, HAEAZHE, iy, SO A EZ Y08 it
S SIS CABEAR . FAHIH S AN NEINA BT, B Z0 R H 55 (A 20

* AL PEILER R AT BRIk .

ARICH FHEER 2018 AR JE M R B S F HIE TR IR CBUR SR SRR S (PPP) 21 45 fif e LI AF R
(18SFB2013) MYMTECPEMR s IR 2017 4R B AL B2 R0 2 BURT 5 4k 2 BEAS 5 4 B AT Bk JL I 1] RE A 5
(2017BFX014) BT BeE it s WYL BOk RAATEE A B P f AR BUM A R BE V32T B BT H “18 PPP 5 5 F BUF B A (0 5E
ST BUE RN AR B B R
C1) fAEZEmEGA DB, S5k, bbb, EPRBRSCRSCE ki, PRI (D b2k -—3Ep iR - HRE: (1

SARF EZ R PR, E2FRPE, By ENAH 2004 4ERT. 55 56 — 121 3L,
23 (fE) seofll « BAE. CRFIEZMPIE), FEEEE, FMRARE G 2006 M. 55 7 5.

* 119 -

.29.



-30-

BT Y T SR

XHEEAE R AR AR, DMERERSAE 05 . LB i mis i 8L, I B S ok 7 €30
1T PPP KL DR AN TSI A LI 5 po gttt b, BRZRft T AP BUR Ty, R4 T RAERT]
ABEYE, I T BN ELE], B2 7 ARG B, 00 D B A B A e
VRS b T G . 7E PPP B, RGBT TR T AL 55 AT 54T, BUR A fR
JEATSUE . IBABUN A @A HABE AN %E f27 3Bl A (0 (X% GEAT BOA AR aUHe T MRtk
07 RGBT BOE A BN % AT RLIRT L7 X SR I PPP S iR 5 fif pR A S B 1] AT, 3ok
PPP A Al R Fie & e 71 [l 2836 PRAE ) Z B

—. PPPEXTHAAREMHNSFRSESE

BUN A R B AR E G IR . C6 ) A E R AR BOG . 20, theistiir
RTE TEUR I AR MG, HRE TEUFIHIA IREE. ©7) PPP T . BUF MM W7
KA R

(—) PPP BL:UF BUM A (s 48

2014 AR VISR B PPP BAE R I AR S HEBE NIV A & . 2 5%t PPP AL B €4 %
HRREHEAT THIALHIESE . FEEOE AT LR WL -

S—, “RUEERREUL”. “XUHERBEDL” A, BUMTE PPP g p R A & U S 5 H G
o Pl EEE, IRFMEAN . BUGTE PPPITH B 0E i TAedE . A BRI IIRE, (ERm X
PEZSEERN—Tr, 08 IR BERIN . RS AR I s e 2 . BUSAFHE A LY)
B ZEW B . JUHORAE PPP BN R . BURROZF LM 6, B B fiig ., 00

B CEHREUL”. BIImMETRIR . XIBRAIN Y, fE PPP BGUREURN B S E A 5 R,
SR MR il E S AT A ICIRSS BRI AR . IS A . (00 RS
AT, BUR BIAIEER T PPP B 2= DRI =R IRE . Ho—. 108 28 A 4 AL
o URAUEL L™ 5l B o SO AT A hm i, — B S0 F i AN ARG 2 A AT 2, 57
PR 55 5 S b i R, BUN L UK A R BUA 54 e, A8 PPP iR 3%
25 R Z — U A ISR b SRR E 5 AT B ST . AR A LR R PPP AL 7
JPiilE . AT MR A IESE s =L MR ICIRSS R A ST 3 BORSH E R W bR

U370 A (HERER SV EATBE—— B RN L R 2 M B WE ), BEEhXATHRAA T 5. (LB, #H]
FEZR., AR RR . AR ). JCHRHARA R 2012 45/, 55 55 TL,

(47 PPPHAT AP L ZUEL, |~ X PPP &g ASLRAAE I T M) 2 5 A4 = R 4 it 5 AR 55 AR AT ek, AR i T
S PPP ) PR RSN AR AT 4%, MELUA ROISE AT, b\ 280 E K W PPP i fESC ok B, — AR M LAY L L iRis
FFJRE PPP 5, Bk L PPP, 28 AFITMIALR EREAT H R, &3 EXNZIUBEAEXR, I BB AR 55T
FEMATEUE S PATIE, RIEMEGE CCTRELBUN SR A GES RIS TIEMEAD) W4 (2014) 156 5) CHFHE,
R W PPP 2R IR 1SRN Bt AN A L 55 4, BUR St S BARL T A RE M —F S EX R,

(53 ZWRMA. TEA. (UIHIABAMESE PPP i), th EWFBIZ 5 1k 2016 4ERR, 45 46 1T,

(60 ZUWiZW.: (BUNMEIR), ThEFSRE ML 2002 4501, 5 2 5L,

(72 ZUWRIEI 63, 2. 4 208 1.,

(80 BB, HFM. (REAILIHAMLANE (PPP) HUHEbIE), 2 (BB 2013 4548 6 3],

L9 ZUWIksuk. (PPP AP IBUREN ), 2 () 2015 45 11 1,

(103 ZUiErfiR . XU (PPP BMUPAIL A BT ). 30 (152D 2007 4R35 3 1,

+ 120 -



WA . PPP A X T BB A 8 % fr

. PG IFATT GRS . BT SBAT A A%INTT ., BUN EE T 2B AT o X Se 5T s 2 e
Ry “ZEH” 0 “WAEE” B, BESER S H” rE A A v W
MR 55 e ) A, LD

= “ZHEIBEUL”. AN . PPP B BN 2= BA IR B M, iR DL
MIHRRE . BIAnA24& Nk, PPP AU, BUR RS DUFP AR . B0 A BREE ;s T H S 50
AE. AL EUIR S5 B SEIRRE s T H 19 WA IR AR LA K A o () R RE . C12) A 2R D BUR
REEE 2, N, EARVCNBURTEA IR B BORHE A A 6586 PPP IUH JE 3hBr B
MK . PPP Ui H M A EE . PPP WH ™ Wk . PPP Wi H @ik flis AT B iy R BE+5 . PPP
T B WA S s T i ) BRI G180

SFEA RIS, PPP B A BN 09 M R BE A B ME— 1k, (FEXT T BRI BU SRR E I
FAEZES, AR B AmEEICGORBIBUN A% ER A amPEE, BomARBEHAAE By
fEFPRE; A2k PPP WUH -2 A= a5 b i By BeAR TR, SRIATRBUR 1Y f 6 IR RE E A2
MBI FRFE, ERBA N E SO SR A8 A E AT U A R s X B g n. Bk
HHEA FERAOHTE PPP B b, RN ERIIEAE RE, P2 A iR VE A, PPP il
118 [ 4 i i M B IR 5 4 A T O B A R A AT 55 %) e B A e A 4 T SR R A ) 5 Bt
A, DA W RE S BUE AG S A RIS L I 28 5 K RAT PPP A % B AT
FRI PPP AU TR, T2 1 S8 B SR T T A B N BUR A BT 3 2
Tioh . BARRZH GRS T PPP B b BUN R B I 54T, (H 2 A AR B BUR I 17K
HEIETE, B “BEERREEL” WA B R B T BURN & VEIRE, (A A 56 TE
AN EERIRIS GIERARE, B W TERAE IS R R AL

(=) HFEN PPP AR I BUR A

PPP X A7 BUE 554 07 MBS U R e A2 580, (AR BUN 9 A (e 8 g A 12 4R
PR FAAE: LSRR . BUR R RE 0 AH Y M 7% 22 S A R R RE A& VR HARE .

L. BURE A FRHRE

20 tHA2fF I, 200 A i 32 SRR, AR ZOB B s . AT S ST 5 AT
SR ERBIT B, ERARRG A TBUL 5 MR 54T, (B AURIH E KRS E. B
THEF MG TFF (Gewihrleistungsverantwortung des Staates), JeI8TEREST BT 55 h A ANL
FBATHIEDL T o [ GARHR AAGE o 4 S vk S, B AT & — A 25 5 LA 4w
MR BEAT . 1Y BURRFARY E FZH AR ST R — M0k BB 5T, U5 ARy —Fh A BTN

(1) ZUWEREE., MNEF: (AREIERMYA BURFE S b BT A S W BORE ), 3 ChE TS ) 2014 F5
7.

(12) ZWABE . (BUNFFHSEAREGIE (PPP) BN BUNIRGEE ). BBd: £d%. (AFEIE (PPP) k@RS
T EEARRE ), JLBTREE AL 2016 4RAR, 45 158 - 167 L,

(13 ZWEFR: (PPP FUSCHRPIYBUN . MAEEN 51T ALRIIESL), 2 ChEBUERE) 2015 458 3 8,

(143 Vgl. Wolfgang Weiss, Beteiligung Privater an der Wahmehmung oeffentlicher Aufgaben und staadiche Verantwortung.
DVBI 2002, S.1175 ff; J. Ziekow, Verankerung verwaltungsrechtlicher Kooperationsverhiltnisse (Public Private Partnership)
im Verwaltungsverfahrensgesetz, Wissenschaftliches Gutachten, erstattet fiir das Bunderministerium deslnnern, 2001, S. 179 ff,

(153 Frifmiiseit, FEHAE—ANFREN, FEFREN YR A C KRS ERE, HH 5 500 R A W
BRAEAMAARC, S0 G0 R4 - PR (EERSEENTE), BARERE. KRR, 5B 2008 4£hR. 5 49,
50 - 51 015 O IRHF - AEBR: (FUEMEEIERD . S/, BSCER, # GFER1) 2005 4455 4 4,

o 121 -

0310



-32-

BT Y T SR

. AR ST ZOR B BUSCR U ) B S 1 il e A s 2 S8 B, R BESE B Sl
JENUA A Z G A BN 25U R BETIUIL SR (4 A R T 1) 3 ek A7 1) o7 o 435 it 12 &2 7 KA
2 ep L1600 A 2RRA R Bz B IR, AR S5 s BT oA T BRI T AR R
I BOR R ZR I I SR A AT, AR A ARFI A 5240t BRI, SR AT EA
Jt b — R AR A DT, H AR IR AL TR R A 3 S RS A E— P 10
TR R AT A P sa 4 AR B ARBE AT E 19 . RIS A= dh s A i 55 . (17

PPP A UL MR A B Of 2 1 SC B B S R DT, AR BUR M e LN “JEATE
Fere g “tHORFE” . “HHORE” BRI T BUFLEN IS5 S 75 T ™% ST 1 [ S5 B vk B ], €180
BAGTE “HBhE” BMmaMiba, RESUE M PPP B B0 IE S G iE M, AR BATBUY
77 AR REFT AL . HORA T, ] SR B AT BOML OV 55 R R ST A AT B 7 D RS
SRR, O VR IR E 5 2 R B AIPE P AU A P ORA T BOR A L S 5 B AT OFE
1 P 2 e AR BR B2 A 52 MR SR PR AA N IR T A AT 55 T DLAT 5 2 4 A 8 2 BOR L2200 SRTTBLRT SR A T
PHORAT BUPRE TR A A M T B L AN R LA J R JH ) o 18 ) i 5 AR M A A o)
Be, MO RBGLBIRAME LY, A, Bk, BCEFEN ST B “YR” AT, PLsK
PPP &2 HAY. XAl F B AL NI R G BUR Y “HRE B tEr. 1y “HE”,
UM B A E R SR A . A IER A SE S PR B AR A S AR ARG TT . SRR
FREEEM RN RT IS SRR A Z G AT . RN TR R AR 25 b, g A1 I T
Gy si ALl 2 2 AT PATAESF ZRAERT T, DARBRAE S YRR RIS . Wl 35 ek i b P A N B 1D
FHES ZAT R SN ERT TR TBUT 55 75 LS BLZ PR ROCHE R, 210 RN L T “Ha LR
e, PERGEIB TR TEOAE . SRADE A H T BN E 24T B M. PPP B i 2
A RTF LA OR . WA BT “FIIRRAAL . BUREZAL” 1A ¥

2. BUNAENRLE: ERyE1EE

1E PPP fsrh, AL 5519 56 U BUHEE A RABUT A EL DR . Hsi a1, YR IE 2, i
AEXOTFE BAGHIEAN L, SOHRBUFEN T “Hil”, ek “f3”, kAo B TR R
PR, MO — D EIER) “BAEET. ARSI A IHE S m AUt 7E PPP B, “fhe
RN RAT, AT 2 R R A — R AR, ARz A, ez LR R, JF
LR ) £ A0 A A TSR] 69— 3020 1 el 7 €220, PPP S 2% 4> 15 05 1 S5 Hh R A9 5 &R A

(167 () k)L - AfAK: (BURGERAOIEAE | IS FERATR ), XINIPE, B Gt 2010 4ERR, 27 105 BL,

A7) ZWHHEAL: GEEFMETE: MM, BIREERI5HAL), 8 (ITEUESIIE) 2017 4R55 140,

(183 He AR EH LI, AT EFA AT A TERR M, X T A 2L 5 1 i3 5 0 55 10 B2 25 o6 R N\ R AR A7 BRI =22 03,
HAER AR A BB TARRAE A AT 20 A e, oA ARS8k ATl RN, BIRRBA A, T ES
MHEGPITEZ M., SIEHER. (REMESERER), STlIRA R 2010 4£i7, 55 287 1L,

(193 S DWAREAME . (HEREZR SHATEIE— 2008 E & MNE S B H FFRERWMAC), B (BURERH S5 ERE
) (R LB FIR SR . JCIRIIRA R 2010 4E[R. 56 584 T,

(20) BWVFERE. (EEHEAEZ IS IR Z AR S (OPP) 3E#]), A KF AR BT 2008 4Rt 2461183,
%5 158 1L,

(213 Vgl. Helmuth Schulze-Fielitz, Grundmodi der Aufgabenwahmehmung, in: Hoffmann-Riem/Schmidt-ABmann/
VoBkule (Hrsg.), Grundlagen des Verwaltungsrechts J , 2. Aufl., 2012, S.119.

(223 QL) BIR « RIEBR. ZHER0 « BERTS: (O RERBUE— A MA st ), SIERRE, [ AR A
2004 4ERR, 45 116 B,

e 122 -



B A PPP 4 X T B8y A fo 8 fr

BL . BRI R R ILE BZRHIE . (230 TRERSSEBNAS A PN . NS FARUT Wbt AT HAT AR B &
MafE. Hk, PPP R ARRO &—A “SHUEILFEA”, MAARE LMaFETHE. SAR
KRN LIRS R BUNE A LAT R, MHRRAIL B RN A pME S B & 5. f)a, & EBUN
REWET “PEART” “GUORT” “PATHRT7” MIRJET . T2 RARZSHEATR, 3=THTE
MEEAY KRNTT . BUSE RN TABE S Lol BoR MG e r A8 7 A 2 R 47 BOR A
255 72 it S

BUR/E R AE SRR A" BB E T S 1EIRE. HACRUL. 78 PPP L JEAT I 4
AR, BUNE R RAE G VR St ISR At PPP T H @1 T o 09 & R e ] SR 5 3015, HhBh
IpPE AL, BUGAMIG ., BeREBE PRI, EVEO NS . A AAE AR A A T EEAT
WHBURSZ RE SN SFEOR TR, ARSI AR SR A O HUE AT B TR YA 253K, B BNTT 25 ()
ek PR Z AT S IR E I ke . ZE 1R PRI A AR R R AR, AR, 3T
HMR S5 RF e b aa A bl 45 12 5B, BURME R A gl “HERE T, S5 RAGEE TR
R, BT RIBUBERG TR I HEAS S5 . BN MO S I AT R . E s . A
BAEERZIH . BRI OCTOR , BUR R Y B A IR E 19T DL & FiE . PPP A B
Gyt BUNNY F 8 5F0E GRS 8 s E M LR . el 2T e, PPP YA
B, 20 SR A 20, Wik, ROZ S RESEETEILE A b B AR SERE B A G
MRS . TS A5 G B A IE . TR B BRE HE A SR 25 . SCRB AL N B 4R 15 & BEA
HEICIE FGOREN=0p

Zi LA . BURAE PPP B b i My (e A2 2 2 ik B AR E” FAATE By “&1E
7, IR B AT AR AT BORBE RIS AEEREE . BON “HHARE” B @ AR LUIE 2 AL BUR
1o, TRt n] LAARBUNAT N . BURHE PR AT BOIRBE A R AE B T8 1 A LA 55 AN X PPP #8251 52
WE. BUF “GEE 1A OE A RES IE S LBUF I SRS 0, o n] DI BUR 224917
o BURREARIRRESRIFEUR RS9 HAER) “SEE” BURELIT S . BERSTAE G 1EE N
FIE A AT S5 . (0, PPP R A BUR Y PIRR A (5 (7 B UCER R T AR fR i, (H A ]
REAFAETRIE . BN, BURAE A G VE# RO SE R IRG R A 258 WA 355, (HR 2R A% 4
ARBITR RSO 2 HE A AT . BUFELT S R SRR A 2 DR R A vh 5. -y
FIH SR P R BT R R A PPP AR AifE 22 LA 55 . BH#iRiiE PPP A3 /R 32 28 CRIAH G N 2
JEARIEAT R ZE5 . WRIBIT RAFHEF RN AIAM G . BUFILRROZA “HARE” JE AT
A3%. PPP R B AR P A (58 (2 e 1% PPP BE LA R F Ak rg L], SRR A FA
LR, EAOR B PPP RLRERIALE] . BAAORUL. 78 PPP B ML . ZRLARAE M E
BIPRS00 St T, REARERF AR TIRAE . PRk R RS R, HATE

(233 ZWXIHE. (PPP HEEE MR S S BITE ), 20 CBICE) 2015 45505 141,

241 Z WA CBUR IR PEARGIER ML), e AR AR I L PG 2 0% th RiAE 2016 4R, &% 20 0L,

(253 ZUL (3] 2y - D. 2940k, BERGE - ], BES0seis. (CA1E: MUERMMEIERRL), W4, b EBOk RS W
#2015 SRR, 4 259 T,

(263 “MERDIBFHE” KRANTAETF AR EEAE, ML A — R, 75—/ BFHEAL T TR A 80
SR B BEVERT . BRAS 5 — IR P A R BN BRI Z AL . 20 () M « PIRE . (BOFBET BT BUA IR
R, RIS, JERTSE AR 2012 SRR, 5 276 BT,

+ 123 -

0330



-34-

BT Y T SR

THERFPIETR P Z T-BLERIZE e, WA R VUM E G L2 e 2 M ok G Al 322 T 12 R 28 22 Tt
PBES) . 1 BUNA G EETE N ORSCEZIRBUN R “HRE” MOEN, BUFK “G1EE&”
FEN T SORIE) XL G AT B E A B T b PR AR, AR A% G AT Bk e A T AR
[l 17

—. PPP EX TH A BEENERITEEFR AP K

BB FH AR R B G2 RN s i 30 52 A TR (280 A 8 A Joi gl 2 it — il 2 1) AR R R A A
A, #2552 A IS FBEABIG i, XIS AR E T — & I A AT B B8 9 25 F b
GG, WA E SRR B T AR, BUABIA T B S, B T BOE AR, SR TS
2N B PN AT B S B R AT R L BRAR R L BEASUE A A B AR T i BT IR B — el
AFXS RS S Y WS R A 7 Bk JRe IR A g [T s A, e H ISR Ry T B 45 A ST 7 S B R
WESATEOE A RS . ST BN AR A AEE K 5 Wl Z b DIATEU TR IE
ISR AT B AR R A AR, EBERH R ACE T Bot A 2 ), 8 A7 B e e
FTEAR IR, Ik BeAl T2 4 i teny hoo s A i BEAR AL, PPP AR U 4 E XL SE 4T B
AR T ERRYPRAL, X Pk BRI LL T I

() % [ GBI A T B 2 PR LAl A Bk %

G BOE A TCIR R A R, MR AR IR S5 . SR BRI e R K ks —
TOXLAEANZ b B AT, RAEIN EAR g RATEREAUE M E NN E A C
M55, ATBHLCARARE T, X ER GRS R, 7E a2 FRRrr E K
HUEE “ATEE N A7 R EELE, MEUE BRSNS FRT rrk s EEE, W
BT BVE B P N2 N RO JEAT A, SR B IR OERR P R AN A LR 55 /R S T 72 2 Y 42 i 1
BT, AT B A= B A N BRI g AE P ex Bl B R AL “IRSS
w” A, R, TEARAR i PPP B R SC LA HAT S5 MR LT . FANER T 24 24T 55
MEAT AR, ERATENIOCOURIAATHE . BATH O TEORTE . A7 5 25 A5 17 B B
Mk, AR AT S St n “HORE” F “BEH”. BUFIX — M @ FIBRE I & R AR 15
A TEER Stk extr Sz By CBOFE” BE. kR BERUAE N AT B A B A
ToEA B N

() MATEAT BB Pk

TTEAT LRI, RIEA X “ITBUATHIEARIE A Z413” (Die Lehre von den Rechtsfor-
mendes Verwaltungshandelns) . It—PiSH AL ST kB L 2 %0 &, 17T B Ui
ZAESs . FERAE G S ATBOE SR AR IC A SN S AME GERD . BV S A,
DA SR AR S ), ORI TIBCESR . TR AR e N AR, 290 1780t I U e B 48
PR, SRR DI BERE FITE TRAT BOHLOC AT T LI ZR B Ak, DTS B 1 3 A A A RO

(271 W5l (260 WEEHE « BT 45, 2 276 7.
(28 k) BN « /R (BORHE % —BOREER), B, EIARE. LA MM 1987 /. 47 200 5T,
(290 ZUHIEL . (FTBOEHRRIEZOIR —ATBOEEINEETENT) . JTMURRRA R 2002 4R, 5 53 1T,

o 124 -



WA . PPP A X T BB A 8 % fr

il AR TR GAT A S R R I RRAE

Pty e e R A rhoE BT SHEA T D PR SR AT B LG ST AT B T, T T HoAth
IEHR R TR RBAT A W5 20 HAERTE “BiEIE” (Momentaufnahmen) %4
RABIIR—An s TG FARAT B R A) 2 3 5 AR A I (8] 55 P 1 1 5 0500 57 T [ 8 5 A
XA — B L R Z e L Se R RIA 20 sl BEALEE = AR 55 2 M), X T BB a2 47
BORSC R BE G, W—HIR IR R B 08 Z IR SR T,

SR, K PPP BOAY XGE FIBUN M i 24, RAFRITS S T ARG i st Bl
TS A A = NIRRT S5 Tk R O O 55 Bk, A FA
M Z AR R AR R, R JERUER . SRR STl B R —h,
Se AR Z (] HAT TR T b SRR IR R A B BOPE R . N T A AT BOHL G AE R AT 1 84T BUR 3¢
A AR S AOC R Z B R AR MTE DG R . O T —FHFEE ey . K RIIER) Z 1 &Rk oG
Fo X ZHAEERRA BATE RSB AZBIRAE LR, THERSHE=AZ
AR ECR . Wiy RATEAR N SR = NZ BB AE R, W R A 3R] 55 580 AR 45 2 18]
FR P BRI IR L, SR AT B AT DI 208 BB A0 A BR A A DG 28 ML 42 FISC IR PPP
BRI A SRR . s, PPP BB ) T BIA 2 IR T G L S AT BT, E 2
T AN RS R AL A AT BT s SEBUAT BUE 55 S AT A H A9IESK . B1 it e BT
AT I a8 o SO A AL AT Bk A G B A AT B S5 A PR 5, JEk i, shas
HoWLgE PPP SR G R, TIEASIEARAEAEAT N JOIEA R 2 2R £ FIE 24
N

(=) X7 R B Pk A

20 g LARE, i THa, @ R RMdig e “Ah” sEd b AR L E “k
R”y BUNAIAT ZA AN 20 250 E, T AS AU A A s ok i 5, 457
US55 ORI 2% . “ A IR RIAU 29U A EERILEI AR 20 20 i RUS BT i
oy KRR MRS R R FA T A MR, BB HLE] . R AT B A R 2 A
PEAE R RS, T B0 RS 2T AR AT . o S Bk i RIS A2 3 20 T8 A P2 AUHL
BB, XM B AL R AT B . AT SR AL . AT BORE R AT LA L St
ARG O EERE . SEA, AT ECRE P AT B A 47 68 B Rl A o 1 R A BUR A5 o 59 T 1A
SCRTR 1R B SERAT BT N B T WAL B2 (HIR AR SR AT BORE e 32 B il S AR I K S A
SR FEA b R AT BRI OR A A RAGE Z FY . SO A7 BURE P = AT B G
FAAEAT B AR B D% B RS, SO AT O PP 2 T B0 EMTE R AT BOLOG i dn 56 [
IR (AR L) (APA) 27 551 ZRMRLE . AT, BHE 17T BUE 55 BB L PPP LS 2%
SR RN EALC LG AR T sUB AT A 55 R O — R i 25 . KR a R T A3t
R 55 B X S A P 0 X 7 AR A 9 LAAT ML O 32 B X R AT B e Be B T
REIPEHK

303 Vgl. D. Ehlers, Rechtsverhiltnisse in der Leistungsverwaltung, DVBI 1986, S.912 (914).
(31) S W&, (HMAAEERITEOL), 8 GEFER) 2019 4555 2 .,
(323 ZEMIZ. (ATBRTIIGR), dbat Kz et 2006 4Eh, 55 5 1L,

o 125 -

.35.



-36-

BT Y T SR

(W) XL Ged 7 BUE i J7 X Pk

FEESEATBOL RS EET “RAUTEY BT BUE R e REBUT B4E, AL AU
FHTM L, JFHBEAT BRSO U E RIS v, AT BT B A GE s O e S e e . R S
At EEMEE RO BT AT AL AR SE, BRIk, S BARAE & M A XY 507 17 B
Fromsenl. Jrfitk, SREM S TS, fAR 0T AT AT D — Bl A R A T B
BGATEUE AR O . ST, PPP AT, BURNBIM UK TR, A4l
(77 ek sl i 4 T BEF A N SRR ST fTBAT MBI Ly, U BN AT A2
AL AR, Rl 2R AT BB T a4 5 IR A 5005 38 i - B, — BRSO B 8 il 7B, #
2y, RS W LA ERATEAT SRRy PPP B A ) T B, Xk AR 005 i AT AT
NWNAEREGATEOE AL T ERRPREL, SR TC BB AT BT D A IR A R 2 28 Tk P
PPP AR BT EE . AN PPP f ik 2 A H T-Br, W57 Buk AN i94T B
ROFEASE T, LGATHRAEAZE BT C(ER) BRFMCRIRE], 22— BA%
JE BN ER AT R AR BEJGE R 200 6 G R, Wik Z AFAEAEAY G, 5 IR E N
RGATEER AL HRIMIE R X G LIBARAT B o AR m PR L o0 ., SR IEXE T 55 9N AL AR i O
B 0T AEPEIA AR, RERRTEAIHEZS . SO 2 AN BEAE A R B S 3 AT B S RAN S 15
Y 22 T0 K F K T R B B . 53

(L) Xk Be ] yfife e oo o7 Y Pk ik

RGBT B 2 B TR RN T 5, SRR rho 32 SR T BOR AR A7 B
fromiefr ek didr, ERAMRMEIIER A, RIAAR W E AT BORM P T BOR X NG 24T 1Y
FAg. &1, PPP AR DGR T EUA G R AN AR R INEHC R, fTBOAAG
WM 5 AN 2, BN G S AR ER R %, mIRA T A N DA I RR B 7 OB A A A
W AL F35bh, PPP I H R4 3 B AR £ i R IR g ks, AR SRy R Jin mlik
ARG TR HEFA . HORATE . MELLRIHREE A I N 6. fed 2A00E . PPP A AFA TR Z
AV M AN DR A FRT AL . A 2 S DR i) mlVRAT 55 OB AL TR 120, DATIDRE 1k B AT B i
LD RS BN A By e i) i 2, 0 AR H IR Z ™ Sl . i, PPP Y 2% E FIBUR f
AR XA BE A 2 fifp R O HUREAR BG T IR B PR

Zi LRk, PPP A GE AN M (O S HRERIAE AL . XHESAT BUL AR i T — R 513k
o XX LT PR . ARG T UL AR A B ELUS X FILAE . B A NEE . E IR BT Ipik
Z— WV L G BOA AR, BB AT BL AR

=, PPPEXTTEEFRANET

FTEE AR — A SRS, BB RS R PO R, B AT Bk Y 2
AR ATE IR AT BOA S g s (AR —E R B . WURIH AT Bk A AR i |2

(33) VLmdt: (fHE (FEED TERAMGERZ RED), HEDHMXTEOES 2 F 5. ((TBERYZ ARG, B
B S5 AR AT BRI L Z IR A ), JUIRHR AR B 2013 4FRE, 575 5 T,
(341 Z: 0L (380 Rl - LS. (BIERBELSHTEGE), B, Mibrrbid, BISENTRE 2010 4RRR. 46 130 1T,

+ 126 -



B A PPP 4 X T B8y A fo 8 fr

SEEFEY . FRATR XA T, DR FENRINSMEIE i, aT R T B SR %, 7Rt
Benth BB RUB AT BOL FE, ©5) PPP ARG . XHMEGEAT B A B T B ORI Pk
1R GeAT B A AR ORI ME LA BT o PRI, b AU S AT R A X AT B0 S B U 722 1
K H R R T BOE AR, H R AE AT BOE A 1Y | S Be BL il IR R A A AR
L ATEORT . AT T BN 2 2 R B A N A R A RN R I

(—)  FE I SO 54T Bk A= B Bl 1Y) 1 5%

L ERMEEH— il “HTER” AR R ER”

1RG4 T BOE F R 7 R P ORA T B 2P A e 2 A R A B B oy, R
B, NIATAASZ B 5 1 SCRC, A2 B S s ARS8 SR AR i 20 AR AR R TE
BB EHES T B, B GRS A AR R O, OO0 R, A AR
H—AEHLE S AR B s A 117 BT, —ABIHUE 29 O 2 mi i [ A B RT— AN [ 547 8L
PR E R, HRRE R X E R AT BOE A R ARASE 1], PPP AU,
REEEFRESHEREE, BFHMESNEHN “ANER BiEs45HZ “HEEE,
E R (Gewihrleistungsstaat) F/&AMR T 20 {40 90 FFECHERE , HIEEZ ST AP 4T
FAEEZH% (Gunnar Folke Schuppert) AR, “fHIREZAE —Fh A RIBETER e B S, R0F T
B s I E R Sk Z A B G R Y EORTA A 0980, HARRT PR E M a5 E M B, 18
MRERBET . AMES 2 —Fhilad i A s gy XM aby “FAZTeimsh”, i E 20 %
W R AR S ARG TGS, w51, SR E SRR O, 8 PR N RIS B O
MRS AT AR o A C PRt —f, REOE R AANERIT 03 e To22 I AF 8, H BT 3 b 52 1t
FERTEMAS S i ERE AR M B PO E SR B [ A 2 2 ) i S VR T Bok
A AL ) SE A AT S5 ), EZL T O B0, AR R B AT REE . TR Al
— A TGS E R E eSS, B —MITEEEIS TR, WAECE —fhE R
g7 B9 H, AT BOETEAL T AR 5 AT Y K 3 S BR ARG 100, PRI,
M E RN AT E R B IR E RIS, JENT AR AT E BBl AT B 2 X o b SR
B AR AR A 5 R

2. AT EEE S PR Bl R

AT B SRR 2 T8 RES 1 R AT B B AAETE B BERT, JF I DA R 25 R AT BUE R4 L)
K AR GAT B 2E WG A T B0 il R ) B AR R L AT Bk B A R AR e — TS
AR, BUN S5 NRZAFEA R WA, ” 42 1785 AR BUN 5 AR ZEHA AR EEA G

(353 ZULCIRDE. (ATBURACEAR I TY ), TRA I AL . o e SCHR H Rt 2000 4R, 38 13 - 14 L,

(360 aRAEil . (AR R, PEALR2 WAt 2014 S, P E 30 2 1L,

[37) Vgl. Von Bargen, AuBergerichtliche Streitschlichtungsverfahren (Mediation) auf verwaltungsrechtlichem Gebiet in re-
chtsvergleichender Perspektive, EuR2008, S.200.

(383 Gunnar Folke Schuppert, “Der Gewahrleistungsstaat-modische Label oder Leitbild sich wandelnder Staatlichkeit” ? in-
ders (Hrsg.): Der Gewihrleistungsstaat-Ein Leitbild aufdem Priifstand, Baden-Baden, 2005, S.13ff.

(393 () REUR « MaE. FAE - DWW, (BES1TED (0B, BFERSERE, BWEBIE 2004 M. 5 29 UL,

(403 3D C. B, (EmFHLRATEOE) (1), REERFE, ] ATBULFWIGE) 2000 458 3 1, 45 85 1L,

41D JEG 5 . (ITBOEBISERE BN R . A 5EN ), B QRERE) 1999 4E58 2 1, 5 41 00,

(423 At (AFBOEMELSIEA—BUNEIRIR ), 2 (hAMESE) 1996 4F58 5 #], &5 53 UL,

o 127 -

0370



-38-

BT Y T SR

. FRCA T A RERATBOA R B RERL . FTEOE RN SR E K S A RKER, Wik, T
WRETH SR LR ZT, RN ETEZN S ES, HEERSHARZE R
KEAERIEE, THOARRMAREAREZ AL, ©50 B H p047 Bk BS Rl # i “ ke
LT PR WS AER R S PUT L ER b MERR B, JCIERE PPP
BT SLAR SR . DL PPP B S A AL 55 fli A W IR SN “S AP R 287 ) “#H LR
MR BERMMEN “PATE” ek “HRE”: ERMARNTEN “HAT5HL” 548 “H
WRIUE” . B SR SEAT A A ER R A o A5 1 5 19 N R 2 ) ) AR 5 3 M A 9 A 5 2R e D T
MR R, MEZ S ANRZEICY T —MHEES PR R, BE S AR, BFS5A
RZ AR PRIEAR SE R AOBRSL . A IR ZORIA B R H R IEAS S R AT EOA (O BE BERIE R4
RIHER”.

DL AR R TR AR AT BOA B R, — 7, ERBURM R T “HHA
Mary. WA C “HEEE” MMOMTHL. F 2K RRZ) ., ARk 555 2 & B
B AE R A IE ™ A ARG R PR R S s Sy — T, SR A SUR BUNAFTE R 5 B
AIYA BT AR A SR R IR T BOA R B A ORI . SRR MRt . AL G4 T BOA
ORI R SR BB BCER RN, SRATRR A SR — R AU AU
T Rk B B AT B T BN T [ SR AT BRI IR S . HIS TFRZIEFI R R, e
R SEAL ML 2 48 3 A Ak il PPP AR s AT BOBUT B R 5k . AT PPP 5 VR 5
JEZ AR TR E R TR R BEARSE . MO (HRWHE U, ATk R AR R B S
fill, A7 BOE B BIE AL FA AR, B BRI X . B REEE U R, el & JE
A RATEOEEIS I AR Dy LA T R R, BB B, 450 NI, “ERMAR ST
W7 AR RATEGE MBS IERL . UM PPP AT A HH O [ S0 it Y B 5 4 2 5 Ak e
(PPP LA WS B MARXHEMEZIE S TR MTBOLN S . BINFF T BOE M4 1T
Hik

(7)) SR ISR AT UL R R A B 55 —ARAE

FrEAT ML XEIE A G T Bk A A R AR R T Pl aRAE A/ SR, T4 PPP A
AP ER A & ERMZIERCR , TEAT B A BIEXE LA S R T Bk AR R 2
AL . YEERSC R W] LIRS PPP AU R AT BUL 2+ R R A M RO RRAE . G R H A
BEARBOIE R P 2 th OB E R R T AL OGRS IR BB A s A 4R 2 (8]
AISCHR M6 LG R IS AA I R R A B LM S AR L B T O AR . SATEAT e
KBS AR BIHTT, 72 TIEHRRHIE A HOGOYE, M DL S AR B8] Y 5C AT AR A
IR Z B RA AR U RS RIS IR . REREWE RITEUT WA R Z R K. i SR

(431 S WMREM . (RAERIARIITAENTETAER), & (FRIFIEX. AR SRR ESE) GEXCRREdR LR
TERLAFIESCAR) » TEM AR F] 2009 4ER. 55 315 - 328 BT,

(447 T “HEZFMETE” 154 PPP B F 1T BOA IS TR 2 th XL G047 Bk B SERl B BRIA 1R, 1 TE WA
B, R GRIRE PPPATEUAMGIELR Z M), # (ITdbika:) 2018 4R48 3 101,

(453 SR CEEHXMTENFER ). SGl] BRI R 2018 4R, 45 34 - 35 3L,

(461 Vgl. Norbert Acherberg, Allgemeines Verwaltungsrecht. 2. Aufl. 1986, S.31.

A7) Wil (261, ME%RE - W& 45, 5 282 1L,

« 128 -



B A, PPP 4 X T BB A fo % fr

FREARTFIDIREMI TR . AT Ok AL GE 14T BT O SRS A i AR SRy . 207 7 19
AR A LSS PPP B A AT BOL AR, R R I A S 2 PR D R O AT B0 2 Y
RBYEAR, AU R LR PPP SRSl g, T 2GR PPP sl e b itk & 0 &
AR RIS T IH AT B L BN S 2 WA G (PPP) S2ik. AR AT BT AL RS
TR SRR, U8 TSR] ¢ H B 00 MR R A RAS AT O AT SE BRAT BOPL G
HEgP A IR 55 Z O THO ST . WRECA A EOC AR . PPP B[R]k A SR (A R L e i (6 24 T
LML B FRLE EPATIEEMEES, I REPRRET . 1B TR RIS R I 21T
PN R Z IR K S50 5 B SO SRR I RE R/ K . 8 Ak F 5 « i ILH) (Peter
Haberle) ‘B FRATELAHIC FOR BN AT BLIA 2778 2R BB A M O RIRAE . 50

HR ., EERYE . SRR RIS ARSE S Ton . ALl i) 2 AL AR R AR EA R . %
A BIEXELAZERAE N SR, OV H H AT Al W A 25T PPP 55 TA 1 5 & B 7= A B 401 35 A4 oK
B DURAERIAVRA PN PPP IR S BME . R wZ EHCRIE”, MERH
FAR “ArEA T B A0E” IRRER S —Be IR R R R, AT AR Y IR RS NE . BRAE AT BT A
A" W22 B, CIkBERMEAN UECA S5 AR S s i 2 B2, i %, 2 B3
SR TEAT AIEAGE” TPRITBOARRREE. RESCRIR” 5 BT AIEGE” ANz
PSRN SE A B B S, MIROZIBURAMEL . M SR . XA B G LI AIE A N o
HEMERRRLFNE LRI, AT DRSS T BRI, O3 Hilk, %
KR PR AR IR T L 2 R R M 00 55— RAE SR AT UL R AR 2 b8k, B0

(=) FTERE AR RO AR SRR &

15 PPP B, A S BAORIE T AIMES AR EAT TAE, HRME A IUE S5 i L 5
W Bl i R A 2 B RO ALY 28 R — RS AR B kA AT . L, BEAN A RATBLGAT L PRI
AR i AT BORE PP 22 BEA T AR L ) Ao, BB E AT A7 B e i 4B R AL . BT AT BORe e i) $H 0
e, BURREE 1T BUL 55 1) ROEAC R T LG f (e A2 0 “HHOREE ., 47 OB AR R M DA i 47
BOHLG A TEIB AT AT 55 400R B H LR A LA 45 S BUI NEE AR Y . BRI Y . $HORTT
B Py E A RN GRS R . SRR AR A= S MR SS dh TR RR P . FRIFE s
RO R RS FR)Y . PPP AR 3229 S5k it RIS SRR . AT BONLOG™ K BER AR T i 28

(48] ZRAe=R 4R L e — 8 WA BB S8R, — FA B s (S R A — 8 IR . AR PR 5 4 7
ZIA I R GATEOLF R B A IE R 4, ORI E R EAF L, SRR = AR DA B R e 5 1 il A TG i
R,

(493 Jrif H pB R38R B - R AL E BN A BB, IOHEZE A A H N, =T ah i T B A8 i3 A R A e e .
WHSRUL, TEHE NG BT R A3 s, R WA T B e RSk Z O .l BRm B AR R 7 vk, BRSSO T IECAL
KUITBATH A TELRGE , i A SRR,

(500 ZWZAEHR . (BRI, JCHBRA R 2012 4E5R, 45 185 T,

(51 ZUWME: GEHXRIRITBAT A TRES ), 3 (25 2015 4F55 3 1,

052 ZWAEEZI . (FTBOESIE). =RA)= 2019 4ERR. 5 234 - 236 0L,

(53] SRR, GREXRMISENMTEIEEREHNS ), B CHUAEHIE) OF), JEIEBMRA R 2002 4T,
58 7,
(54) FH¥HEEZUIN, EREMEMPIT T, “ITBUEECR” PR “ITBATHSRE” MR8, 7EMkktTBUm N
PIFERET , RFFRUSHR . HATEAT M A Akt s R EE S AT B A SR W BRI “ITBOL L2 RBUA R, S W72
K. (2011 FTBUEHl ST B0 A — REMRITEOEMH R, FrEkb AR 2012 4217, 55 11 3,

« 129 -

0390



-40-

BT Y T SR

AR RATBORE R . T RUA ROt A IR 55 BOBAE . [RIE il 7 PPP 35 5 F . RAAERT]
ANl i i A DR SREANA T — 0 A5 BRI B SRA HEAALSE A ATRES W Y
ROIEEAAN PRI A S ST R4S . NI, AT B0 P RIS A BINLZ 2 e 2R A 36T 55
JEATHIFRAANLG s ATEREFIEIE N 2 F IS 5550 E A ATE R 3 2% Rl & A9 22 FAT R 42 i
Z, IR SRR R RYIE 1 ) AT BRI FYE R 9 e AR ik (R A A2 i, (175
FANHUE RN T AT BORE e (038 20, A NHIUAE 3 A9 17 BB Pt vl DA N RMAT B PP TR
PPP R0 A4 T BORE 7 % BRA% 94T ML AR AN UG S AR JE AT A7 BUE 55 BB G B0 /7. LBl
FTBLRAE N “HHOREE” WOZJEAT B R AT BB e FIRA AL “ AT AT AL AT Bk
F. AMTERETF A TEIIAE, EXHARTBOR P C 2 FOGER AR . T “RrESEE
TEM GRS &R BARZ B BERC G SCA 0 AR F AR B R4 60, . 7E
PPP AT, B AT LGS R AU IR [R] B4 A (2 LN AL T BORE e ik RO R R, AN n]
PER AR Z W SCRT LA PR SR £ BRI 32 i o

BUR FIAE 22 BEA B G 1 A 2R A FAXUOT M i & R IG 28 555 F9 R At 15770
WS EE. X IRERATERE P WAL GERI X SERE 5 1) B AERE . A7 BOR ik (0 g A0 T
AEFERNER ., IMEMEAER FERIAEIEARMARRERES S KRR A RS L
B GRS NAATERR T S5 X0 28 A {5 S A W B, a0, o5 1 #Ik PPP 3
FIfE PPP AT Gl M BA BBl AT 1L, BUM RTINS 300 B B sl o
SEARE LT BOR L PR AT AU T th 2 5.\ TARIONEM TR XA & 1EF
6. AT TR EE . PPP I 9% R M R RO . AE PPP & AT, B2
LAE B BE, N RSB ZAT [0 47 BOHLSGTR R B Y2 45 5% BOAUR] s XTI . A7 BOUL S48 DL I
FrBUT A BB IR e S S Al A7 s, N RIS 5 N80 SC55 . AR AIAT BOWL DG ARE — 25 1 I
S 570 (g, 8 PPPBGBEAT 2 A H A E L A7 BRI 8 A XS 18 o R S 5 A SR R S
AR GG o A7 BOR k0wt N A BLAT SR8 OC ZR B A RS LR PP i 10 BAT 2
AR RT AR E . WRTEEER Yk, PPP & MTBUGEREF L0 H s I AU
THERIFTBAL, WA TS AU Z B G AESC R 51 AR FA AR ik
A AT

QUPREES (e S 2) Wik & Sk Ey IR RESIINIPIES

2% PPP G /EI T3 A A AL T & A9 AT BT oA I 3, T I e — o B 2 ) 48 4
FBt. NUESAT PPP AU E K, bR R B IEAE A MR E 58, X2 O R & 8 A
BRI R Z AR BT B, TR AR T AR GAEA TR ST 55 6D A ST L,
HORIE RO E R RN EZ T B, ©8) Ll PPP SRS 2Y 5 sk VR S $H 00 [ 51 1 32 2245 i) F B
B 7 AT LASE S 5 PPP AR B il BE e, A RO 2S AABT I XU 88 aod P S X0 348, LR X7 14T 55
AT LB HIEHEZR L W55 . NS48 07 T A XU e 28 i s AR 7 4H 2 i ke U5 58 . S AT UGS PPP XL

(553 20 (381 C W&, (BT ERERE— — RN, MR, B (ST ZERATEL), Tl
FRZN T 2011 4R, 55 57 T,

(560 ZPAR. (GEHEBRFNES), PhEEH ML 2012 4R, 55 26 0L,

(577 w5l (507, ZEERAS, £ 184 UL,

(581 ZWLHi5| (433, BREMESC. 56 317 1L,

+ 130 -



B PPP T BUFH A & e

T ENTIR B AR ESCRES, W T RN 5 FOEA UL AT RENE . JF H ol LI “45 1
A R “AN ARSI N RARRAATHUE, SIABIT R L5 BAIE I 2 4, X057 Y
N Ty BVAT IO 35 AU B 9 AR 040 07 A — B R R 48 B et AR BeS . (AL
NFRIT P2 A o Z2 R Y 0) A I R R B iy < S22 80 U557 iR Z2 v 5 BRI “REZ 5K R
R XL o 99

PPP SRR A LML BAT W e AT B Yy, W e A pg Il . Eh, M, F
18 AR FAAS 4 . MR A i PR B e SRR RN KIS E Bz T, fEER
LR g S 2R MM 45 5SS S S SIA G AR, C600 IRk, O T i S AR SAE, JEATHHAR T L
HARE, PRIEAIEAGT . PPP SR SAUNC AT BUEL O XS G . A7 0 0 12 B AR o A )
PPP RLAZFESHT (AR HFR AR BERE . BIEHLHI S5 . AT (RARAARE . AR
RARMTAE GG, RARLE SRS DIRRANASLS (WFITE . W2 =1k
MEER AR Xt PPP SERA LA SIS M SIETERS] . Bk PPP RS H FBe K2
PR F0HEATE” . 4K, T PPP RAMAE S IEMICE UL, “EN TARGER
FIFRHUERIARE R E AN . B8R, A B AE SR SR A RURE . T AR R oK
AV A 2R B A B B T SR Ak B s ) G610

TEARNERI T EAREATTBUE 55 0, 7B ANE I E B S e T B g | S RAE
BBHEN” K JEATE AR BURAE LY & ] G I 2 AR B2 S 4. SR i T3 [ B AT RS Jy
%, WEAMKHFRI I TBOLMTE S|, 1TEERA AR N AR A L RER B 5255
IS S TEAN B AVEPRITAT UL 55 B 47 45 (0 4% Fh PPP SRR 2, A7 BU 2 AR 55 16 T vk i
FIrs | BV, BB SS b Pns R SRR 2O PR HOE it DU Il A 107 4%
VERL R IERIZER , IF R AL E TR R SR AL ], £62)

. AR, BREVERAE T TBON, MR TBI “wE” o4, il
PRRT. 1R AR, SR, AR T LU PPP AR AR ) T BL.

() YRSy AL A7 H 45 ™ Y

15 PPP R . 2SR B g AR R 1 € ) e St (AL Be i) A U MAR R 2 23 9 80K
B BN A G Ry CHHRET M CWEET. MO8 CHHORET . IRBEA 2R W Sy i o 2 AL
J1. MHRRMZIUEE, dS N RS HAM GG Z @, KB A TR S 4,
IE AR BRI 2 2 N 2y e fifp i A . 1630 JF O AL A 2 ik ke SR A R 2 S 4R (3045 S A B . A
N BT RBEACER AL 2 T Sy A R I Ak A R i HLEE A PR AT B OE AN I S
NIFGE. B HERET M CWEET A OEN. LREORYMRT. JEME. AR BIRSETRR

(590 ZWEHER.: (ERMRFIEZ TSR, e KITEIEY S35 (RITBZ IE SR AE T/ AR5
FTBCAVEER ), TR AR R 2014 4ERT, 45 184 - 185 WL,

(60 ZIITHBt: (FREITBERAENZ BN SRR, REEHXATBORY S ER. (ATHRAZERMIER ., RIARE K
S5 A AT P IR Z TR R ). TTRI IR B 2013 AFRR, 5 209 BT,

0610 EhpfAfl. (FTBOARTHTRIREBIGT ), Bk 2 At 2018 4FRiE, 27 334 T,

(623 Vgl. Hartmut Bauer, Verwaltungsvertrige, in: Hoffmann-Riem/Schmidt-ABmann/VoBkule (Hrsg.), Grundlagen
des Verwaltungsrechts, 2Aufl., 2012, S112f.

(633 ZUEZ . GRIAE EHSEIT R Rl 2 PR T AT O v vh ik B R B 2 5T ). 3 (BORIL 21T
) 2015 45 142 1,

« 131 -

4] .



42 .

BT Y T SR

PGy R AL B Hr A PPP G, YRR SM A 2y fif L o R AR AL 1A, Y B S AT
TG, W TIEBE AR, AR TR R AT R R A B TR
N AR R 2y 4 45 B U A fif e, U640 TE R IR T X 285N RIS 2 2 i DAL
“RIRS” BIANGRIRAY “HILR”. OGP “HES IR, URIAPLENE L CIRER” T2 S
BT SO URIA SN Gy R RALE Y R s AT AT AR A B . SR B URIR SN S i
DAL L5 bR 22 B 2y 4 i DR A BT ol BRI T A, el A mlE MLOC AR SC LA X PPP 21 %)
MR AL BT SE L RIRANL ISR PR AN B B 2 S iR pILli] BRI SZ4H OR B 2 Gy i e BIL . FRATT]
LLRE A E VRIA 2H S i AL AR SN S i RALRIE )i “THOR S RAE AR . B S e
NGy RALRIFRAES “H LR Sy i DAL

VRIA SN Gy A AL 76 L B L (9528 AR o . 5E7R 1 54T PPP Y I AR eI A ML, B
FAEr B T ALE TR RS RIA SN Sy UL, RV WA R Y N
PPP B YRIA SN G i AL A BEAE 1L siHE e . IENSRE . PPP A R HERE RV
K. PPP LN AU T R EOR . LRkt S 2 0 & R Gt SR R AR AL 45 2 Fh R R
MZES AR AR R, (650 PR AEURIA SN Ly i AL B L7 H 4500 2. s Ol PPP AT
FIEACH FRIGUR S . 32202555 AN = NGy i B it 1 e M 2 s Al . RV TR SN L
il WRIZ AR A RGO Ry PPP 2 Gy i) £ AT T, (HANRGEBEEE T “HAAE” M i
BEY fatERL, MIZERIFASM SRR A SRR, DR EREEORNR kRS
MAUR B FEA R, 1660

M, & &

HURF S 2 BARGHERG (PPP) SEUERGUL AL T H R, EEAHREAIMES
AIRATSEAE, BRI R THE RIS AE DA, M. PPP AR b B Y A (2 64T 55 1Y
CPRALET WA, BN CHERET M CGAEET . WAERIMERE . XA E R BUR A
R BE R XL GEATBOL ARG ) T IR AR, (2 GEAT UL A B B B HEZL
R LAt TR XE o DT G 242 J DA ) 48 PR AT B A . H AR AT B 2 B SR DL T S E R 52
AR PPP AT BUA 1F A £ B RIS S, DIAT BOR B OC R AR N AT B 1K R A A &) —Hik
ML AT R AR RS PR A A S AT . LSRR ZME D PPP AR A 41
PRAS T B, H R 2 Dy i AL A R 2 2y MR A 3R 2 . PR T Bk A AU R 5T
Fr Bk 1 1N PPP SR LK W B AE ) 48 O AT I B 1 28 A JR I A0 1) — b B2 S 45
HORAT EL AR O F A R XM GAT Bk A 2 8 58 . IR AR BRI RAL 54T Bk 25X

(64) Z:ULARARDR . (I FHURIA SNy i DR BIL ) i Dl 557 5 4 13 0] 1t
PEEETI]) 2013 4R 41 301,

0657 JR4 (e N RIE e 6T 87 BAT B G A4 T I B RLE ) 25 26 2500 . ATIBHML 208 fPa ki, N BRI BE R
UWINZARTCR. BXT PPP UMK BE, FHIFAE M Se— AT B, N — AU, Ik, REZAR IR AT BOEMSL E X
i B PPP UMY BB AR M. RN E FATEML, TR REAR, WA R P2z h8r Uas. S0k N RERAT
BCHAIRE (s N BTR e 56 T 77 BRATBUHMALZE {4 T Il 0 A 538 ). AN BRSIRBE AT 2020 4F i, 5 360 BT, PPP B
W R ZHM R T IRF 2y, B EAE PPP DM 2] 43 ok b B H 22 0 Hh AR H

66 Vgl. Wolfgang Hoffmann-Riem. Justizdienstleistung im kooperativen Staat, JZ 1999, S.422.

VIAS LM . A ALE D i), 30 CESZ AP IE RS

« 132 -



AL . PPP 4 X T BUR # A & = At

KA R R AR, TR A S S IR Ge AT Bk A AR U BN 1 A SRl B AT BOA E B IR
R — P K R 5E G . SRR PPP AR 3T BUR A (5 28 FHH PR AT B0k A il B2 b B 7 5K O
Y1) [l SO g 2

Abstract: PPP is an innovative model in which government and social capital share risks and work
together to provide public tasks. In the model of PPP, the government no longer assumes the re-
sponsibility for the performance of public tasks, and instead assumes the responsibility of state
guarantee. The government’s responsibility for state guarantees transforms the role of the gov-
ernment from a “fulfiller” of public tasks in public law to a “guarantor” and a “collaborator” in
private law. The significant transformation of the role and function of the government inevitably
requires the traditional administrative law mode to turn to a model of guarantee administrative
law. The guarantee administrative law model is the administrative jurisprudential model which is
based on the theory of state guaranty responsibility as the legal basis of PPP administrative coop-
eration, takes legal relationship as one of the pillars of the construction of administrative law sys-
tem, regulates public-private cooperation through privatization and cooperation of administrative
procedures, takes cooperative contract as the basic control means of PPP model, and introduces
dispute resolution mechanism outside the jurisdiction to effectively solve disputes and protect pub-
lic interests.

Key Words: PPP mode, guaranteed administrative law model, state guarantee
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Abstract: CNKI is an important entity of the national knowledge infrastructure, and it is necessa-

ry to conduct administrative law governance on CNKI. CNKI is not an ordinary license, but has
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legal attributes of an administrative franchise. It raises prices too frequently to users year by
year, and does not provide universal and equal services, etc., which violates its due public posi-
tioning. Relevant regulations can be made on CNKI from perspective of administrative franchise.
It is clear that CNKI is completing the public tasks of the national knowledge infrastructure. It is
important to supervise CNKI to fulfill the relevant public obligations. CNKI should set up a spe-
cial pricing mechanism so that the price quotations to users should not be too high, and ensure
the stability of the prices of the products or services which it provides, and not to adjust the
prices at any time and in any range, and the charging standards for different entities should
reflect fairness. In addition, public obligations such as universal and equal services should be ful-
filled so that more public can use the national knowledge infrastructure conveniently, equally and
universally. The special rights and monopoly position of CNKI should be regulated, and the dis-
closure and publicity of relevant information should be strengthened. The construction and opera-
tion of national knowledge infrastructure is not only related to the realization of civil social rights
and cultural rights, but also the basis and tools for teaching and research work of teaching and
research personnel in universities, scientific research institutes, etc. It is an important basic re-
source for our country to face the international technological competition, and it is related to the
maintenance of overall national security. Thus, it is of great significance to govern from the per-
spective of administrative franchise.

Key Words: national knowledge infrastructure, CNKI, administrative franchise, social and

cultural right
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Abstract; Whether the medical staff who died during the corona virus disease epidemic can be as-
sessed as a martyr has caused great controversy, which rooted in the unclear standards for mar-
tyrs assessment in peacetime. Martyrs assessment is an act of administrative confirmation inclu-
ding assessment of value, and the application of the clause of martyrs assessment should meet the
inherent logic requirements of administrative law interpretation. The article 8 of Regulations on
Honoring Martyrs stipulates legal circumstance of martyrs assessment, and normative standards
of the clause of martyrs assessment can be determined by synthesizing legal interpretation meth-
ods, including particularly outstanding sacrifice plots, worthy of praise and publicity, and spirit-
ual qualities of martyrs spirit. After legal interpretation of normative standards of the clause of
martyrs assessment, there remain law loopholes which require to be filled preliminary by policies
and theoretical analysis, in order to capture the non-normative standards of martyrs assessment.
By means of loophole filling of the clause of martyrs by judiciary, the specific standards for mar-
tyrs assessment can be further summarized as voluntary, having outstanding deeds, non-obliga-
tion, altruism, exclusion of accidents and so on.

Key Words: martyrs, administrative affirmation, Regulations on Honoring Martyrs
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Abstract: As a new type of compound administrative act , joint punishment of dishonesty meas-
ures are widely used in all areas of social governance, but there is a tension between their effec-
tiveness and legitimacy, and they may limit citizens’ basic rights such as personal dignity, priva-
cy, equality, property rights, etc, so legality control is needed. Based on the review of the
principle of public law, such as administration by law, legal functions and powers, prohibition
of improper connection, proportionality principle, the principle of equality and survival care obli-
gation, it can be found that there is a lack of legitimacy in joint punishment of dishonesty meas-
ures in both form and substance. In order to prevent the generalization and abuse of the joint pun-
ishment of dishonesty measures, and to ensure its institutional development that it conforms to
the construction direction of the rule of law, it is necessary to put it on the track of rule of law
from three aspects: legislative setting, implementation procedure, and rights relief.

Key Words: joint punishment of dishonesty measures, compound administrative act, principle of

public law, legality control
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Abstract: The prevention position of human genetic technology risk depends on the corresponding
values. The freedom dignity view adheres to the theory of dignity autonomy, emphasizes self-re-
spect and the independent decision, and the corresponding prevention position of technological
risk is weak risk prevention. The order dignity view contains subject-object dichotomy, nature-
centrism and humanity-centrism, and the corresponding prevention position of technological risk
is strong risk prevention. The freedom dignity view and the order dignity view have theoretical
drawbacks such as omissions in argumentation and hollow connotations. The corresponding weak
risk prevention is ambiguous and the strong risk prevention lacks rationality, both of which will
produce practical harm when exercising the state public power to prevent human genetic techno-
logical risk. The value of preventing human genetic technological risk should be reconstructed as
the justice dignity view including equality, freedom, security and common welfare. The risk pre-
vention position contained in the justice dignity view is sufficientarian risk prevention, which has
more advantages than other prevention positions.

Key Words: humon genetic technological risk prevention, the freedom dignity view, the order dig-

nity view, the justice dignity view, sufficientarian risk prevention
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[69] See G. Owen Schaefer, What is the Sufficientarian Precautionary Principle? 33 Bioethics, 1083 (2019).
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Abstract: The identification and disposal of illegal income has always been a controversial issue in
administrative punishment. The new Administrative Punishment Law clarifies the definition of il-
legal income, adds compensation procedures and allows exceptions of laws, administrative regu-
lations and departmental rules, which is a legislative response to law enforcement practice. How-
ever, how to identify the illegal income in the specific practice, how to balance the function of re-
lief for the rights and interests of the victims and the efficiency of law enforcement, and how to
combine with the fine to prevent punishment from hanging upside down when there is no illegal
income and illegal income are difficult to calculate, are the problems faced by the practice depart-
ments. Confiscation of illegal income has the function of pursuing unjust gains in public law, the
sanction function of administrative punishment and the education function of the extension of pun-
ishment power. Therefore, the determination of illegal income should take “total amount theory”
as principle, and take “difference theory” as exception, and follow the five basic principles. The
return and compensation of illegal income before confiscation should have realistic possibility,
and the way and time limit of return and compensation should be improved. When there is no ille-
gal income or the illegal income is difficult to calculate, it can be applied in combination with the
proportional penalty method to achieve retributivism.

Key Words: confiscation of illegal income, return and compensation, retributivism, administrative

punishment
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Abstract: Administrative penalty and executive penalty are commonly used by administrative organs.
Administrative penalty has the effect of general deterrence and special deterrence, and also has
the purpose and function of coercion. It can be applied to the situation of not performing specific
administrative obligations, and can also be calculated by the amount of daily penalty. The pur-
pose, function, application object and punishment by day are not the essential differences between
administrative penalty and executive penalty. The fundamental characteristic of administrative ex-
ecutive punishment lies in its “warning-decision-execution” normative structure. “Warning” is the
root of compulsory effect, while “decision” and “execution” needs to be made only when the par-
ties fail to perform their obligations. The normative result of “warning-decision” determines that
administrative executive penalty is a means of compulsory execution rather than administrative penal-
ty, which can only be applied to the situation of non performance of specific obligations and can
be applied repeatedly. The provisions on executive penalty in China’s Administrative Enforcement
Law are too brief. We should improve the contents of notification, decision, execution and repeated
application of executive penalty, and give a special name to the executive penalty to solve the
problem of difficult identification. The “continuous punishment by day” in the Environmental Pro-
tection LLaw is an executive penalty, but there are still logical inconsistencies in the relevant pro-
visions.

Key Words: executive penalty, warning, additional penalty, late fee, continuous punishment
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Abstract. Article 48 of the new Administrative Punishment Law limits the scope of the disclosure
of administrative punishment decisions. The disclosure of administrative punishment decisions is
selective rather than all, which is limited to “having a certain social impact”. However, what is
“having a certain social influence” does not form a unified and clear standard, which makes the
function of administrative punishment decision open has not been well realized. The identification
of “having a certain social influence” has a conflict between the privacy right of the punished per-
son and the public’s right to know, and between the performance of statutory duties and the pro-
tection of personal information. In order to effectively prevent the improper disclosure of adminis-
trative punishment decisions from causing damage to the legitimate rights and interests of the ad-
ministrative counterpart, it is necessary to analyze the uncertain legal concept of “having a certain
social impact” from the three dimensions of the subject identification standard, the behavior type
standard and the public interest weighing standard.
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Abstract: The existence of two kinds of discretion flaws, laziness and abuse, makes the
discretion standard., as the most suitable tool for power control, have to rectify and adjust its
own applicable rules, which should not only ensure the general compliance of power control
rules, but also pay attention to the special considerations of individual cases. Whether it is the
need to fill the loopholes in the rules, the requirements of administration according to law, or the
need of the substantive rule of law, it can prove the legitimacy of the application of the discretion
standard in exceptional deviation based on the legislative purpose and the original intention of dis-
cretion. However, in order to avoid the risk of power abuse that may be caused by emphasizing
the application of deviation, it is necessary to set proper and reasonable conditions for starting
deviation in advance, provide specific and detailed operation procedures for deviation, and create
a safe and reliable supervision mechanism for deviation afterwards, so as to ensure that deviation
behavior is always a legal, exceptional, necessary and modest discretion standard adjustment
device.

Key Words: administrative penalty, administrative discretion, discretionary standard, deviation of
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Abstract; Administrative illegal procuratorial supervision expands the scope of legal supervision
of procuratorial organs from the litigation field to outside the litigation field, and enriches the
content of procuratorial power. The procuratorial supervision of administrative violations is in line
with the basic principles of legal supervision. It should be involved in the supervision of adminis-
trative acts, which is in line with the needs of the current rule of law and the modern construction
of national governance system. The procuratorial supervision of administrative violations still has
the attribute of “legal supervision" of procuratorial power, and the object, nature and principle
of supervision are limited. In the current practical operation, we need to explore the clue source,
supervision scope and supervision mode, especially deal with the connection with the design of
the existing procuratorial system, strengthen the mechanism guarantee, and establish the case
handling mechanism, procuratorial integration mechanism and external cooperation mechanism,
so as to realize the standardized operation.

Key Words: administrative violations of law, prosecutorial supervision, practical operation
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Abstract: The suspension system of administrative reconsideration in China only stipulates the
reasons for suspension in detail. But it is not clear that how to start the suspension of administra-
tive reconsideration and resume administrative reconsideration. This makes it very easy to cause
disputes over administrative reconsideration in practice. In this regard, the applicant has no ad-
ministrative channels to raise objections, and the effect of seeking judicial review by the court is
limited. It constitutes a breach of the principle of timely administrative reconsideration and the
principle of final judicial relief. The proposition of “substantial resolution of administrative dis-
putes” with rich connotations can provide certain ideas for this problem. Under the guidance of
this theory, when an administrative reconsideration suspension dispute occurs, the administrative
reconsideration agency should allow the administrative reconsideration applicant to raise an objec-
tion to it in order to pursue the most convenient settlement of the dispute. When the internal
remedy of the administrative reconsideration fails, the court shall conduct a substantive review of
the suspension of the administrative reconsideration that meets the conditions to ensure the reali-
zation of the principle of judicial final remedy. As the importance of procuratorates in the sub-
stantive resolution of administrative disputes continues to rise, they should play their role in su-
pervising the suspension of administrative reconsideration disputes.

Key Words: administrative reconsideration, suspension, substantive settlement of administrative

disputes, administrative litigation, administrative prosecution
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Abstract: The judicial interpretation of administrative agreement by the Supreme People’s Court
does not clarify the standard with which the administrative organ changes or cancels administrative
agreement and the corresponding cause for judgment. The administrative organs should exercise
the privileges above according to the authorization by laws, administrative rules and regulations
or to avoid serious damage to the national interests and social public interests which should be de-
fined as public interests listed in legal norms or the interests that can be shared by members of the
society. The agreement that can be changed by the administrative authority shall be those whose
content involves public service. Based on the principle of proportionality, the procedure of nego-
tiation and reasoning should be followed and the loss should be compensated. According to the
civil law, the administrative organ can change or cancel the agreement according to the legal right
to cancel the contract or the change of circumstances. When the administrative organ changes or
cancels the administrative agreement illegally, the court should revoke it on the grounds of viola-
ting the legal procedures, applying the laws and regulations wrongly, insufficient evidences or
obviously improper.

Key Words: administrative agreement, administrative litigation, privilege
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Abstract: Neutral evaluation is a kind of alternative dispute resolution which predicts the possible
outcomes of adjudication if the case is referred to the administrative litigation or reconsideration
process. Introducing the neutral evaluation into the areas of administrative dispute resolution can
cut the disputants’ unrealistic expectations, promote the possibilities of settlement among dispu-
tants as well as overcome the harmful tendency of evaluative mediation. Neutral evaluation
locates in the connection point of consensual dispute resolution mechanisms and adjudicative dis-
pute resolution mechanisms, and thus can help to interlink these two ideal types of administrative
dispute resolution mechanisms. In comparative administrative law, there are two distinctive
models of neutral evaluation. The first one is the Anglo-American model whose evaluative opinion
is for disputants’ reference and this model is independent of the administrative litigation process.
The second one is the European model whose evaluative opinion is for judges’ reference and this
model is annexed to the court. The Anglo-American model is more adaptable for China to con-
struct the systems of neutral evaluation.

Key Words: administrative dispute resolution, alternative dispute resolution, neutral evaluation,
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Abstract: Judges make judicial review on administrative behavior in accordance with Obvious Im-
properness boldly and frequently, which has effectively overcome obstacles to the application of
law presented by Abuse of Power and Obvious Injustice. A series of sub-standards developed by
judicial practice around Obvious Improperness are forming a procedural normative mechanism of
administrative discretion, which means focusing on the procedural control and correcting defects
of administrative discretion precisely. However, as a judicial review norm of administrative dis-
cretion, Obvious Improperness should not become a fallback provision of other judicial review
standards. Judges have made up the drawback of Violation of Legal Procedure with the help of
Obvious Improperness by considering non legal procedural defects as procedural discretion defects.
As a result, the judicial correction mechanism of administrative procedure defects has been con-
structed, and the Chinese meaning of due process principle is taking shape.
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