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(81 Vgl MiKoBGB/Westermann, 7. Aufl. 2016, § 437, Rn. 6; und Staudinger/ Annemarie Matusche-Beckmann, 15. neubearb.
Aufl. 2014, §437, Rn. 20.

£93 Vgl. BGH 10.03.1995 -V ZR 7/94; Looschelders, Schuldrecht, Besonderer Teil., 12. Aufl., 2017, Verlag Franz
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rechtsvergleichende Untersuchung der deutschen Sachmingelhaftung unter besonderer Beriicksichtigung internationaler Entwicklun-
gen, Dissertation der Universitat Halle-Wittenberg, 2003, S. 80.

(253 ZWHi5] (10, Jurgen Oechsler f5. 185 491,

(26) Z WM TS (PAEANRILMEREME R ) (R, o ER G R 2020 480, 4% 546 0T,

(27) ZWHEFHE . RILK: GRLRZYZBRIEMIAE ), B R W2 BE R 2017 4555 3 M bk, (BAREsE
T BROE LR ST AT DI RS 0D, 3 (RS 2011 4E55 11 misl 050, #Emdi,. 58 446 T,

(28) WA (BRI H 1114 RERFEAEZELIUE) IFHE), & CGE¥E) 2018 445 35 w5l (5,
FESAR S,

293 Z WX GRS E AR RES Y Z BB RE L 5E85), B (GEFIRIE) 2018 45 3 8], Eits. (BikA
W), dEERAE M RRAL 2016 4ER . 5 291 T,

£30] Vgl. Palandt/Weidenkaff, 72. Aufl. 2013, § 434, Rn.8; auch siehe AnwK-BGB/Biidenbender 2005, § 437, Rn. 7.
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ZAb SR Z TR A bR, BIHRBESE 2L, 55

WS F R CREM) SR, AURRINEER R, MIMERRRE . A BOUEHH {7 53 1 1 7

Rpr I AU R SRR, (RIEHL) 58 582 AR IR T 5 R 4l ) . X & 22 5 78 [ 0345 A AL i 1A
AULCEAT AR, 56 BATHL, AT ESR A IE AT EE R, MELL AT AT A LET BRSO

LR, BTSRRI M T MR 5% Z ar s 5, A0 A BA (TR Rk L)
FUEHEAL IR B B R S, IR R (L) JEOUE R A7 ROt i B AT MLAE I B 0 &
PTG, PERERET ST . XU GUH Z B 5 % T L 3BOE D2 AT i ) 3 0 A e s BN A HE R CR . A E
FE A AR 1 J AT A0 AR LRI A g R 2 b, 5T BT RL, BIME XU B e 2 . A R X
FHINE M ARG R SERIEAT . W5 O8R5 T 0055 AR S il S 08 59 9 1 BE BT A AR T 0 SRR
. B B i A RIANE B X “IBUIE” B9 TR L S ) b SBROE B AT ) A R C98)

— B . BTREE CRNH T TR AR R AR 55 A BB 1RSS5 B AR S5 Y

ASERBATMG A, IR AR, RKiz NIEFEA Y, R n e, MLt k%55,
HWIERA G . PP 5 IF JCBOE . XU A DR e . UG, G i s AR 5 BB IS 52 ik

(313 Vgl. AnwK-BGB/Biidenbender 2005, § 434, Rn. 84 und 85.

(323 ZWHi5| C10), Jirgen Oechsler 45, 1 88,

(333 Vgl. Malte Stieper, Gefahrtragung und Haftung des Verkiufers bei Versendung fehlerhaft verpackter Sachen, AcP
208.Bd., H.6 (2008), 818, 845.

(34 ZUWAIKSE: (MEWEESREIUL), | GE¥EHIFE) 2009 45 3 10,

(35) ZUWLHi5l 101, Jirgen Oechsler 45, #14% 80, 83; Vgl. Haas, NJW 1992, 2389.

(36) AHFM . (Raki) 4 582 K0 BN IR EEEE T AR 5E 2 AT — etk Sak, & EE AT WA 725 SR IO J2 400 1) 30
Pk AR I @RS, SEEEAT A 2 R UIR . W ARNSIER AR K. SR (BB T A58 2B AT 1Y E L
ARCR) . 3 CGERRLE) 2021 455 3 1,

(373 ZWERW] . (PAESEI A FHE R D), 2 (HWHREGE) 2001 4E5 1,

(38) S ULARAEH . (BRW T A AU 5 A% 15 KU 740 LAk B 9T ), sRDUR 24 M AL 2002 4R, 26 286 T,
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—EERIF B BHE AL e, BB “Zoim AT 5 C—Im AT MW s X, 09
WA M ARBEIR AL . XTI, AR ASE 32 5 TR A 4 XURS: B HE o T SROIE P O 57 4T 5 JE A7 AT i 1A R
VEFI R A BE DA LSS . SOV RE % Sy IR R ) 91 Ak AR LA 3k ol B2 A3k — Mol 1) R ) L BB . 6 T i SR B
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(39 FEZWAKRM. GEMHE S R F TR, 8 (I TR R 2R) 2018 4E55 2 M), %3cdh. 1EEWImTs .
Bt Bt S 55 0 4t G2 0 AR AR T 0 R 2 L TR RE AT 25K B AT R 2 5B R 2 A A S IR R B T O A s e, e TR
MYt TAWRETH B, REE, FH SR TTEH BT TRA 0RO BOE 2SR,

(401 FoHE (Ryd) BoRBEEIE R B Rk S, BRI RN, A [ 4 5 00 R 4k SO S Tk R U R
e, "k, HERRHFAE R, SRR M E AR AR R E N, B 2, ERGE B A R B, IR
SR (RE M) PSR B BUA MR A RN . S IUELE W . GERKSOR BRI ARSI 5D, 3 Rk
WEIT) 2020 4F45 4 W1, WHSFHS ML, RE (REI) SFEBEAE “WHZ7 HEd, 80— 2028 MBS, i
i foe i — 2RO HLIE , BRSO R X E BRI, B LKA . (RIRILA R TR ), B (GRIAHFST) 2019 4E55 1 4,

(1) SiNERRSIMERRZBE TS, ESFHE. (ARG ERRMNERROREEAR) . B GEH 54
FIE) 2019 4E58 2 )5 KA. (GESRMATSRENEARREN), | (PEFLSESE) 2010 4£5 6 1,

421 FEZWREIS] (220, EHEI: 2. (WXIURA ST R R R LA E (BRI PEN), R (R
S (YA SRIEND ) 2015 AR5 3 41,

(433 —AHEAER TS, SR . (BFE EXEDURZ ZREL. BRI BIED), 2 GRS 2013 4F5 5 #,

(44) W TWF . (W EBEEHATT . BARM L SN K TE), B GEERE) 2005 44 434,

(45) ZULHHGE . (WBIIR TR EME S B0, 8 (PEIZES) 2006 4E4 6 M.
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HHAMA TR = N BRI BHUIOR SF A 2R (LD 99, 5%, Mg A RFHEM
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o HURBIHE TN R Z . JF H BTN IE T M AE B T — G 09 08 4 18 K ik 5035 0 0 5%
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Moz, DT RE f% BT 4% 00 R B B3 oR AR, sl I T 28 AR SR SR A& T, 4 IR I 20
RKIEHBETAC . X RERCRWE W, TiF2iE.

B “HERHATTERN R ST RS = AT, XA A g R A% R SO R I R
ER I — RS, ORI . 20005 2, SR ORAR PSS an i sr i 38 =T Kas N, iz
kb, ks AR S ERRmE S S, T e, KA R a9 G KUK B 2R bR
W5 Az i i I 32 5 B RS RS2 05 o M BB K R R R AR ARS AT  R B, TR SRR
JERIs AT I E AR I S AR S A, N ST RV L, 2oRis AOJFE “hiss ACHEAT A
B SC55 0 A RN AAT R G 000, BORFRER E W EATRIBIN . AT, KaE A B A R
J& R 5155 NI DT RIS G, IR BV AR A ) b b B A0 B840 K 2k T AN T A 5 1o 5 AR TR R R 2L
MR CRYES) 55 607 45, IZMURMERT BB TR A BLIEAL, i sks2 NS — U HOR TS 25k il
SNRMILATUE; 0, A BRSSO A 5 A AR R, BV SR,

(46 Z UL A AR T P R B (2021 JI 01 B2 14322 5 RFEHA YT, ARW RA AT H KL A, HEA
IPBAGIE I W AR ST S — KB NG . SRTER K Ie, KZ NGB AR W) 52 90 o ol R MR R A T R 08 & STAS i 8% SR £
e o 1 BE LUK BE A2 AT A7 S 1 58 BT R B g 4l . BT SR 32 N VR VAT SR o 92 8 b SRATT O A 8 40 S 0 O 38 U i b 45 38 19 R 01
WL AT BON T R BE (2019) T 01 R #6639 S RFH YA, M AT RN RERE (20200 )1 03 R&
3ERIHIA . LT EBILT PRARBER (20200 L 03 R 2187 S RFHAeAT. BRI H KM R AR ER (2019) i
11 R 331 S RATA R A,

473 ZIILHE LB TR X ARG (2017) 75 0214 W) 4244 S RFAR

(483 ZIWITVEA BA M PR ARER (2021 # 09 RZ 133 SRFA R,

(493 Vgl. Medicus/Lorenz, Schuldrecht II Besonderer Teil, 17. Aufl., 2014, C. H. Beck, §75, Rn 56.; Larenz., Lehr-
buch des Schuldrechts, 2.Bd, Besonderer Teil, 1. Halbband, 13. Aufl., 1986, C.H.Beck, §42, S.102; Staudinger/Roland
Michael Beckmann, 15. neubearb. Aufl. 2014, § 447, Rn. 26; Soergel/Huber, 12.neubearb. Aufl. 1991, § 447, Rn. 63{f.

(50] Fikentscher/Heinemann, Schuldrecht, Allgemeiner und Besonderer Teil, 11.Aufl., 2017, De Gruyter, § 70,
Rn. 826; Hi5l (7], Brox. Walker 45, %5 3 7, 1t 29,

(513 AREW A, 2 W Dietrich Schultz, Preisgefahr und Gehilfenhaftung beim Vesendungskauf, JZ 8/1975, 240, 240 ff.
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(527 bT5 IR 3C 5 RO Se e i WL el 2y, e dn BT e N REEBE (2007) PRI (R A FE 13 5 RF AR
B JTRATMI R RARIER (20200 B 01 RZ 21645 5 R F AP A K Jm AR,

(53] RIFESEERT, WATSekBE N HEE YA — KB N, R IT AR B R T EZ AN, SR RAE
VLA RERE (2021) 08 R 1583 SRFHARP ., Rk, 188 %HE Kz AOFAESE B £ 2 Az ht, EREERIERET
RE S 5 803l P WAL B AR By S PR AT BE 0] 1 . 33X FE A 58 4 e v V0 58 4 20, ORI D AR A E R S BR — TR B N S B AU B
WAFRIT, (HASRIHE

(541 S WA BB RERE (20200 BEH 5574 SRFPES.

(55] Vgl. Jochen Bernhard. Holschuld. Schickschuld. Bringschuld-Auswirkung auf Gerichtsstand, Konkretisierung und
Gefahritbergang, JuS 2011 (1), 9, 12 {f.

(567 AHF Y LSRR A il . B TT 2 RGeS . (FF R SRR R 5 B S8 F W42 ), 20 (ILBERITS) 2015 4E58
2.

(571 Vgl. Brox/Walker, Allgemeines Schuldrecht, 41. Aufl., 2017, C. H. Beck, § 20, Rn. 39.
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587 HLANBRYE 4 76 2 i s e A R B (2019) B 01 R 12006 5 RFFIPRA . ARG Y i PR AR EBE (2014) #ER
P 31T S REHAT INRAEM AT R AREBE (2016) & 14 RA 1605 5 REFH P ATH L, B35 W7 b 52 30 e o)
eI FBE

(591 Vgl Ulrich Biidenbender, Wechselwirkungen zwischen Vorteilsausgleichung und Drittschadensliquidation, JZ 19/
1995, 920, 920;, dal der Anspruchsinhaber stets nur seinen eigenen Schaden, nicht aber den Schaden eines Dritten geltend zu
machen befugt ist. “

(60 Vgl Medicus/Lorenz, Schuldrecht I Allgemeiner Teil, 21. Aufl., 2015, C. H. Beck, § 64, Rn. 864. ,schlagwortartig
kann man also sagen, dass bei der Drittschadensliquidation der Schaden zum Anspruch gezogen wird.

(613 Vgl. Frank Peters, Zum Problem der Drittschadensliquidation, AcP 180. Bd., H.4 (1980), 329, 372.

062) ZWILHATH B LXK AREEE (2018) 7 0205 RYJ 2055 5 REFHA P AT . REW R A EWE L LZAR, 11
WHE# RIS N SR K 24, K2 NBP A RIS N SRRBUH W2 2 f, BRHI OB WA 4 . 52 3258 — 7R i8N A KUK e B AL 0]
R RS2 TRDRUTS B KU S AR E . IR AR B A R RO I RLE . 7RIS ARTR DL iR 4R B O 55 S By S ik

(63) ZWHZ] (61), Frank Peters 3, % 345 Ui,

(643 ZULET3 (597, Ulrich Budenbender 3, #5 921 ¥,
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(651 Vgl. Stamm, Rechtsfortbildung der Drittschadensliquidation im Wege eines originiren und rein deliktsrechtlichen
Drittschadensersatzanspruchs analog § 844 Abs. 1 BGB, AcP 203.Bd., H.3 (2003), 367, 385ff.

(66) Vgl. Thomas Henn, Zur Daseinsberechtigung der so genannten ,, Drittschadensliquidation “, 2011, Duncker &
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Abstract: The risk shifting rules on account of delivery can lead to system effects within the
framework of the Civil Code, and this kind of system effects is to be divided into two
aspects. Firstly, the risk allocation determines the applicability of seller’s liability for defects in
things. Secondly, the shift of risk will result in the migration of damages to creditors, making it
necessary to form a normative access for the further recursion of damages. The former respect of
system effects can be observed from the perspectives of “time” and “space” . On the time axis,
the liability for defects in things can be applied throughout the whole period from the conclusion
of the contract to its complete performance. The shift of risk is not to be qualified as the time limit
for the application of liability for defects in things, which is rooted in the normative mechanism
that the debtor undertakes an overall responsibility for the subject matter’s quality when the risk
is not shifted. In the spatial direction, the shift of risk excludes the application of liability for de-
fects in things in cases where the impairments of object matters are non-imputable. However, if
the impairments of object matters are imputable, we should recognize the existence of normative
“defects” and the application of seller’s liability for defects in things, even though the price risk is
already shifted to the side of creditor. This types of cases should not be governed by the general
rules in the law for obstacles in performance. In the latter aspect, the damages moved to creditor
resulting from the shift of risk may also be further passed on to other subjects based on the sys-
tem effects of risk shifting rules. Under this background, when it comes to the situation where
shifted risks direct to the damages caused by the controllable third party’s behavior, the creditor
should be given the right of direct claim by the mechanism of “contract with the effect of protec-
ting the third party” or through application mutatis mutandis of Art. 1181 1 (1) of Civil Code, in
order that the damages borne by creditor at first can be further shifted to other subjects. In this
case, the theory of “third party damage liquidation” is not to be applied.

Key Words: shift of risks, liability for defects in things, time limit, space limit, migration

of damages
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