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Abstract : Originally, the terminology of China’s problem is referred to cultural is-
sues. The antimonopoly law is rooted in the market economy, the inherent regularity of its
problems lie in economy. The particularity of the problems involved in China’s antimonopoly
law in deviating from or satisfying the elements of the modern market economy does not have
the heterogeneity opposite to those elements. Therefore, there is no strict China’s problem of
the antimonopoly law. The proposition of constructing China’s antimonopoly law theoryand in-
stitution based on China’s problem has reversed the causal logic between theory, institution
and problem. A problem is not an objective existence, but resulting from theory and institu-
tion. The main problem existing in China’s antimonopoly law is the problem of self-under-
standing and self-advancing while learning from and internalizing the institutions and the theo-
ries of the U. S. antitrust law and the E. U. competition law. This is fundamentally that the
institutional experiences and theoretical concepts of different sources are unable to explain and
solve the problems arising from their own role and interaction, which leads to the order crisis
of China’s antimonopoly law. To address this crisis, China’s antimonopoly law scholars are
supposed to return to the various aspects of E. U. and U. S. antimonopoly laws such as the
institutions, experiences, theories and concepts, to sort out their veins and differences, to
reveal a desirable direction of local construction of antimonopoly law, and to find a judgment
standard for explaining, evaluating, defending or improving China’s antimonopoly law. In
this process, an empirical approach should be given an important status.
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FHIE N W K e b BN (rule) 932 | ARER %) 1 SE BT fL bR #E (standard) 1932 H 4% 78
JH 1 328 8 4 /S o AW A .
G . FR o 57 (restraint of trade). [ft)&E
b I§%J (e t'a Lot 46 - Bl . PRl 5% 4 (restriction of competition),
PR #l Cancillary restraints). M 47 2 & W BIE Cprinciple of onality) . [ % 4 )
T (state action doctrine) . HEfls B % 5 Cex A ‘ principle o propo.rtlona ity \‘ 2
(state aids), B — i 8 (single branding) . Zft
clusive dealing ). 7= M %4 H ( output )
fILR; Cexclusive supply) %,
contract) &%,
AN BUR 52 6 FTC 55 DOJ Tk 5 | 6 2 I W 101 455 5 35 1 30 5 52 56 AL
p—— Bt s RKE Az R EE A R R R R s AR | 2004 4T LLJE RRCEERTAR D3 B 4 B s AR AT IO

L BT AL R R K B RN TR A (B LR
)5 ZBWTAT T EIOT] 2

JrRAMESN S ;s RN VRIS R AR AT R 28
Wi 47 oA A 2 5 BOT S B

A& W T 2B Wk M B O i 52 L A PR C200 X e T SOREM HL A AR
HANHEN, ERARGESE, AL RE Y

€293
¥ 2. 3,

FEEH 101, 102 %,

FEZACH I E T, SR EEAEANRNAE 6 5. (BREE) F 1. 2 %,
THRL(BEARASGERSEE) B &K, MBESED,
WE (B ) BAE ST NI, Ak G2 & 50 5k i R IE

T
— AR EWAT A LR, X

(3 3 ik )
(R B AT R 290 W B3 4 19 2% 3C
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NGNS PR AR EERERPOEIE LR CHET . B XA, (BRI
AR ER “HRE S RARMN, HCARANEIEW, HWAEEM . BT AR R
SENEH LW EH T O L ARG, BT ER Y B LRER, HE,
REWE N ZERN "R EE”, EEFENZ —80F7E TR EW LM S LHEY
ERWAETMEATWRENAG, EEESFHRFH “HEAMME” (basic norm) , B i
M H 2, Wl & BB 28 Wi ik ) RS S 28 W 3 o O B, X 7E AR KRR B b AR T Daniel
A. Crane L2 FriB ) R B Wi P vk /1L By “ B ¥ & ” (norms creation) #L |, 520 R
CEUR R ety RGO BRI ALE . E AR Mk B, 38 [ RHG M s R KR SR
ek py il B 0 . 3R WL A KR AT RE T AH SR HOITT I R 3R S 28 W kY 0V E BRORN A i 45
b, — Bk EE, CHEARFEMB AR EEKEAR G “RELER”. AR M0
A B TR TR B R R B OR . X (I B W) SR BUAS [R] By B AR ROR (ARG A AR
DLz 745 thAH TGl py sk A g R, R, X b b o8 b A B S 28 W vk G 2 R Y )2 T B
K Tl [ AL B RO Y Ty, B 4 E R B B KRR BT O R [ D R R X R 28 R vk
MRS, MR N “ZGiky”, i E X B, A iE &R E 28 Bk ey 3 2,
B2 f T AS 7] > U5 9 i B 28 36 R0 30 0 A R TG i RS R i e B L A B A R RNORR B AR O
PR B A% R R, e 4 BCFR I I 2B Wk B ALY R T fE AL, B3R E S 2B e L BE R 4R R
R G WA KU

(Z) MELXFHNMTRA

MR p 4k AWrE, HardeE WStk & g ka2, & E o)
F 55 F 28 W Pk ML R R BE X BB A k% 4E F (resale price maintenance, LI R ] K .
RPM) (330 iz 7% 1K 8 1A Ak #0458 2 1 15 2 1k b 28

FHE (ZEWZE) A X RPM B & iH 5 B3 58 4k B AR &, Y RPM 7R [k
Wrwmgkd g T “B 0 RiE” Chardeore restriction) » BFAT Jy il & # A A 7 A4 % WL &
el fs ., Ao A, WARTEHAEFRFTATERB, 5 #F2Z, RPM E—

(30) S W [3£] MAME . Wg. (IR E) B M. BT B, B E Bk R W iRt
2003 AERE . fRBE)F . BB 11 WL,

G XT “HHE” s, S0 LR] W -9 RH: (BE5EXW-KAR), KRR
P, PEXAER A MR 1996 F M. 5 126 51,

(32) See Daniel A. Crane, The Institutional Structure of Antitrust Enforcement, Oxford University
Press, 2010, p.93.

(33) FeHEMmAER R AT AN AR RS E TR, WEE S = AN
TR M O A% BEAT IR A . B M 4 — R 3m WA BB o [ 58 O A L I (KRR O A% 4E
R, e EM AR REELEOR. SIOBERME . B S . 50455 0 28 Bk o b
BTN, R BORBI) 2017 4E55 4 . 45 33 10,

(34) (SR ZBWT k) 55 13 450 2 U2 2B W Ih Lm0 5 305 3 14 J% 2 ) it B 40 1) 28 IR e I 4k
T2 CHLHE [ 58 5% 8 0 R R B ) 5 (IR B AR D 5 B8 15 AR R 0T 28 W I LA R S R R ER S AR A E .
(BREIBAT 2290 55 101 2050 1 3K0R X 43 A8 1) 22 W7 O 380 R 2 1) 22 W Wb 380, 0 %o 2% %710 it 28 2 Wi 3L LA
AEARTESIAE ; 101 A58 2 ARBH N B PR B TC s 25 101 AR5 3 AHLSE 2B W b R e R o R
FE.

(351 See Alison Jones, William E. Kovacic, Identifying Anticompetitive Agreements in the United
States and the European Union: Developing a Coherent Analytical Framework, Antitrust Bulletin, 62
(2017). p. 254.
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Fofr o 32 R AE IR B WD B A ZB AT N L 360 LTk, RPM OASGE FHBK B (90 m) P 8 4 1R 8 fo &%
i), BifE RPM BHANZW Al e, Hgdc s A AmeE (BRBEBITA4) % 101
3 A AT A& F L BT XF RPM iE A H Aw BRI 4 B R &R BRI b, AR T 2
— Mk . ETIE 2010 FRKHE (APl EERIBREG) BITZHM 50 F9, &
A — A~ RPM it BF 5 Ty i B % e i 28 4, ©80 L priE ke T R R B A B b
I (virtual illegal per se) . #A1M, RPM B35 B A {2 F 56 4 19 w] B, 97 RR W 38 4 15 19 DU
FAERMEAER TR, S AR . W, Barry E. Hawk #8205 X
b o 1) 2 A E 5K F2 S0, BRI AR R R R, JF R IT RCR A A i AL 09 i TR E
ZEWi kA O RPM M L2 5 W 5% 4 1 LA A UM, 22 8 A I B Wk St AR R
HoA e, #9082 AT B ) 6 ok #E 3 fe 28 W vk 0 St . IRk #E RPMD & 1 1 BR0Ek ST
Rk B b, REREBWPOEIE SREERSBAERRWEME., BHRELZER
HEAA REIA — TR 250k + 87 Pk m, B “3RE (R ZEW
B0 AE ST IR AR XN ) 28 W P R BT 5 R ) 28 W AR R 20, AR R R
(4 7 B B TG JEG T R 1 U AR k5 ) A R S 0 Tk A S B e A% 3 2 AR A Ak
B1SN 0y W A 7 N 8 1 = = = W SN K U B IR P R G N2 T 7SRRI W e o T 7
UM, RERERE, AR BERHPE 7. LR “HEREE” “F4
E”BE” CBRRARET BRERFEN “CRENMRERE” M CBIRET, PULHLE R
SR % E RPM A HE B BRI S8 4 20, O AT HEBR BRI 5% 4 9 AT o FESC (RPM 1 B
WHBOR) s e Bk, MEBM, WRAKME (RZEWIE) B 15 K008
% {q: . [423

T (R B W) Y ST R AR BOAR R OB e k. (FAE S O AR b TR A2 55 IR HE
PLT Ry s, O X R R RO R E LGS R E CRAESERT W R,

(360 BIfELE 2007 4F % [ Leegin 2 JE i RPM [ A< B 3 2 #0001 5% ) & 206000 /5, BR324 3 b
BWHRBERFEWNES, FEMNKRDFHERBAAE “HZHAEAMRE”. See Josel Bejcek, The Leegin
Case: a US Antitrust Chiel Event Versus a Storm In a European Teacup, Josel Drexl, ed. , More Common
Ground for International Competition Law ? Cheltenham : Edward Elgar Publishing Limited, 2011, p. 86.

(373 See Alison Jones, Left Behind by Modernisation? Restrictions by Object under Article 101 (1),
European Competition Journal, 6 (2010), p.694.

(381 See Marsela Maci, The Assessment of RPM under EU Competition Rules: Certain Inconsistencies
Based on a Non-substantive Analysis, E. C. L. R, 35 (2014), p.103.

(397 RPM E# A MMM EEZG =4 (D MISHEHLEERNEIIBREERS. &R
BER 555 (2) DRAUERT @ @ @ R RAE; (3 A ™ MAMERAHEN = miEATE. 20 [%£]
BRI Hrds - HRERSE. (REMKSZF%) GERAM), T8 %FF, HA R 2009 £, 5
280~282 Wi,

(401 See Barry E. Hawk, System Failure: Vertical Restraints and EC Competition Law, Common
Market Law Review, 32 (1995), p.973.

(U SR EERKEBEN KRR ZZR Z 4. 9\ im0 K 22 W b 80k HE S R R B . AR
WERKAD) 2013 4F5 119, 55 25 o0 YFRAMR: “TERBURE M THm EBHBL”, & (hPELFR
#2) 2013 4 10 4 31 H, % A03 M.

(42 S W o AR TR . ROk AR R B M AR 4R R L R IE R S S ST, (iR S
WD) 2017 4EH 11 W1, 5 30 UL,

(33 ZWATE (173, ZFEHIC, 4 138 TT,
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2007 4F S [E 1Y Leegin PR T RPM 9 A% B i 1 M0 00 17 5% 160 5 BRI . A s 3k B 19 2 %K
BN, RPM X T A/ BA 2 E S0 E, m AR UK &5 T 28 B9 R 4 - 19 #1455
RPM Jf A B 2 s L P 8 2 HoA ™ B A 38 4 8008 . DRI R I R AR B s vk ), G0 i
— R R E TR T AR S, A A A R R A At /] vk B XA ¢ RPM Y
BUR Sl ok T ookl REEBEAE LT RPM Y “SRAEZR7 U0 FIBIE M 4K J) 7 16
R SE R AVE M ST (A RO, HORLL RIEAE T, RPM BB AR E AR L & F
HE LG MINRT R T BRE MR, TR S BRI E SRR
HAHBR . BRI s o . Xk, “SR/ER” Ak pE 4R I T X RPM #E AT & B 4 A A9 Y
NER. YRR, WAL, TP, T NROCR ., AR MEFIRE
BRSO AR, “Asamid, RE (REWE) WEn, K SR ZxdhE
S 2 W 3 2 BIF 9 RSk 5 MR A O K, O R e IR R R A AR AT O BT R B9 AR B
g3 TN G TE T R B N R AR RS e KR il o MK 5% 05 M M AT 9 R L aE AR B s
A Ak AN R e PR BN, N AR AT O X T 3 B A Y S22 R Ok W A7
PRI R

Lok A, TEX RPM i ik Ml E b, JRIE W SOE L N 22 “BREe X7,
HEBEW g E CSEENAT . T b, X R it R B A A S R A S 2B W A
e, EERINAFEYIE DB 2R IED, WEERET . 2R PR
AU 2 CHREER . PR ZE A, UL 28 W B SR A E SRR A B S TS0 X i AR S 3R [
28 Wt SRk AL AR X A ) 28 I P 0 PR R RE 2D I SR RGO 50 3 vk A E T 1k AR
o M, WE CRZEWE) B 13 A0S AR AT 0 i 2 B Al s ORI SE A ik
BAE “FHDEH R b WL PL XS HRH AT O A9 Ab BEEL 30 SR 2 T 6
20 S RS N A L L O iy 17 N £ < N 2 N S U N S R T 1198
P R SR L R, BRI AR BE E (9 A fE 2 W i ] R R B e P . A R OR IR Y
JE 22 56 A0 B S WL & IR G 7 A R R AR phe iy G A B VR R RIRR AR AT 7 AR A A R, f
T ECR E S B Wk i YE R G BL . g R g X R e AL . S B AR T R T 2B WOk MLV BR T Y
Gt —PEAA ROPE B A, LR R — R IR AT T O A A AR R L PR . R Tt
A ol et ] s 2 Wk A ) RE O R U B T A A T A E T RO K ST . R 2B ik

(14 5 b, fw m R BE IR B EF RPM I A O 5 10 4 50T R 58 L. BT R R T 40k B AR R
RPM 1) 45 #5416 & P 7 W (structured rule of reason) , T M YR 454, B i1 3&E 24 19 iF B9 5¢ 4T 4 Tid R0 ),
LI Bh ) 535 4 RPM A9 - 5l . See Leegin Creative Leather Products Inc. vs. PSKS. Inc. , 551 US 892
(2007) .

450 B LEBBHHE — PR ARER (20100 BRI (A WFH 169 SRFHRA; LT EHR
ANR®ERE (2012) R= (F) &K% 635 RFHARA,

61 ZULTMEAR R BE (2015) BHMBERRFE 33 SRFHA A,

471 T SCHE . BRI B AR BN AR AT I R T, (EREEE ) 2014 4EEE T ML A8 59, 61 TT,

(48) ZBWT KA SR ARER (2012) R=EZKFHE 155 SRFA RS X ZLEWITH,. 0%
Gl “HimZHHEREANRESEBE — FRINEFELEDHRDSERHE”, (%) 2014 4
¥ 3, H128~142 W,

(1) ZWE THSLF (20150 F 25, FZEWITN, SUERMA. “ZWi7H 8840 F w0
BRI —VERGHH A7, (hAbkA) 2016 4B 4 W, 45 1039~1055 WL,

(501 ACIEHBMERERZEWENLERGEI S0 B RS0 ER ZBR LK RPREABLAT AR
LFER—E, BWAETE (172, FEEIX, ¥ 138~152 T,
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T ILOEAY . S B Wk B9 S R T ST R R T B X B 28 Wk B B AR, TR X L R AT IR
fige A7 138 FE I A AP B R R BT AR oL 01 AR R R JR T R A L A W AR M A R R O AR S
P bt R 2B Wk e R R R A R

M, REMZEZWARTEN: WEFMTE

1978 £ LU JE P E AL SR = KR, 5 — A BB =S 1T 1 X5 78 J7 R < R gl i s
27 AL R, T RRMEIR, & 2FRATM 0l Ee T %, KA ZNIIr
kR, AT KN, EREXDEM B, @23 T8 ANNE T, RAIFHE T E
B i R A G, 02 5 A B A B T SRR T 2R AR b, TR R 2B I vk 2 BE TR AP
B, HE 20 ML o0 FERWA L., N—EFBX LU, EHEER TR+,
B B 2B W AR S5 A 1980 4R 10 H 7 H (HESBEXTHRBMMAY & T LERD
PATHE) Ptk 7. BMEAE (R ZBWrik) Sifr 10 /MY T, BIFEB A AR
HoIA 3R S B Wk ARG C . R B E, RE R EWE S Tk
S, [EIA A R R P/ R R B ST, BRI RS W A R E S SIS A R, T
RIATE BN E W PEILAE . B RR M vp SRR, R S o I 2 T 2
ARHMEVE, F9 B, FERMB RS AR ST, TE W R AR K BE 42t i
B VAN L T A B R R A S 28 W vk R R R S R ORE A B T bR L PRI X —
A AR ER AR A TR E e S TR R X A e AR, JF R
At W R R s RAL G, FRATT — J7 T SR R AR HLOR [l B R R /g 07 BE L Xl
(0 A 28 TR I S 2B A TR PR O AL B IR HE S BRSO, (ZEWT )
M SCAR IR 8 T B R BOCEUE A, ORI ME LA R 0l IRt S 2B T R R B R N TR £
Moz 2890 07 B, T R 92 BT Rk SO TR I 2B B R AT b 1 N AT M A, IR L AR
FREMD “KEmBLERT,

(—) RERZHZEZHWARENE: “ghitx—EHK”

ZHHEME MBS N RIS T RE R EREELRHAR ., A, H
W a2 Wk B BRSE S BWTE R SO L R &8, Big, WESFEZEm, RREEHR
Wk g 26 5, JRFRSE S Z b7 CXEIR T, T AE BRI AL A rp IR R S IR 3R e 2B IR v
R K W AR LA R R B - R Wk e T, MR 2. CEEERET
GEmOR” A EI Ll 2 . MRS T LT =05 W

B, BARI0AEMEBERK A& T (SZWE) M CA, HIEWE Tk, X —
“ILRMLYE " (basic norm) R KFEEE B HIZEEAN TR R I BB AT oy A FLEHR., N
MENKE,. MIRERZEZHRE “HMEEE” (norms creation) MIF K T4, “HMiEW
W7 OCRAE B T N IR AL R Y R A WG U) . L AR 38 [ B HE i B vk R BRI SE A
TEKWARK T REIBEE, (R A SRR R AR PR EE MR YR, &
BRACIL BT S B A DL S e B Wk R SF S PE R AR, RIE R HiE S W w2 R A R
M. B, Y AT IR R e 28 W A E O R B A 0 Y R KOS A R T AR TR AL Y )

0510 FIE A M (H JF AE 78 T X0 BB A9 0 R B AR R I, T BN B IR 6 R U AT I B R BT O 4R 4R
FIW bRt . S 04 CEE 2 SE R WA BE D, MR RAE 2010 SERR, BB 6 T
(520 ZRAIER . “HEESF-ERY T4, (haP) 2008 F5 7 W, %5 7.
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AR ARASREAR L HELE AN 2T B2 2 J7 A & 5 it . 72X
PTEXL, 2B AAE. FHEREREHEMHELSRE ., HEWN S EEZ —BNE
(NE RS N A E =0 A v 35 9 S S | o S S Wy o I S A S e o TR S B
R R AR, RS . AT .

B, BT 2B Wk R By T B MR R HC R R By B PR R R R, FR O I 2B K AR R A%
e n A AR N R L TAE AR R R B R R KA S, X2 ARG A
SEBHUNMACHBEEESM AR MM LCREENMERM., B2, “KIMNFAAW
HARER R N AT R = RAE G h A K f & J@ ok 1y, B JF 1 2% R A% 48 5k i 18 0 1R 3 &= A
AN B ), 8 Rt e T R E RIER T BB P E RS R E & W
AN NBS 3 ML B B 28 Wk i R R AR g8, AT A 2 5 AR B 09 WS =2 B85k 2 A
CAIEREBESHUA? RNMXBEF2ERACWEIRE R -Ffotme Fik, FX
ARG G MR | W OC R e/, ZEREATL AR S T AR BW ke KIE5, 2
] 3 WR 56 2 28 W vk 2y g e O G G X — 8% ) AR A& AN A S 28 W ik A R AR Y Pk
J5E #0718

B =, RFUBIAY RN | HE RN B B R S B W A R AR G R A EE T %
J1s FATETRE B M A K AE MR G S B WT I B A s . HIs WS . M ARE M MAMp, R
R X e 2y B Ze my A 1 AE v A 3 B e A S R M R AR B 4 3R E I ZE WL e
RAGHLICBE s i — 2B Rl . SR, KUB: Z R 7E il 48 Z B e . “Hlak 57 HOE AT am
AR EWENEARL G 0T B, B AR WAl TR S 2 Tk R g M KU R 1Y
AL BRI TRAAER “EmR”, Sikms, ROMWMIRTAERANGE RN
Jo RSV R A2, T 50X A USSR N DA RE PR R B R B SRR A A, R A e BE Rl B 4R K
hOEIE BB S R R . PEAN . R DI e ek i TR S 2B M ik A R RE R HL S R R A Y K T A A
ST Il 2 A S I o TP RS U N Bl JE5 Ml i o 1 R ST @ OIS = D O ) N0 i = R vl S 1 e
Jr AR RE R, AR bR N AR s EWr R R AR R, HRE FEEHR T A
) B E BT B R A B PR RS BT TR R . R SO 5 DL 2B W B B0y A A A S D ], D o 0 T
Il 3R 2] 38 RK f 28 Wi ik 00 3 5 v a2F A7 S RECR e B X T 3R S 28 Wk 2 s R Y B

F5 b, 36 [ SHE T i 0 28 K B 1A A3 A A M O AE AR B 1 A D R B U Ay —
SPRESR TR, AAmiaX A “Mitn & LMk E LI EERFENHEMLRET TR
BB, TE ST 2 o R R BN . Wk B R AL S TR T X i i AR S, ARk
ey R B TR WS R . e an Sy Tk e RPM IE AR B id ik BN AT fig
FEON B RGP BE 2 E A RPM R & R S EE L IR TR R e R T
%/ BUA " (Colgate Policy/Right) s [8l #F 2y 7 3 o #5 8 22 1F 4 T 32 i T ™ %57 9 A & 35 7%
R, kB R AR R — ARG “BIENA SIS RN (modified
illegal per se) ., % TLL EH AR, REF=E XML G Z 0 ER WA EMEE A E TR
I I N2 TR N A e Y R o v A e e | I 1 N = R R
T X AT A i A PR W A 4 X #E 22 (conclusive presumption) , B4 SR, A& PR R W) 52 R

(53) XPIEFR: “MEEPHWEL —HASEH”, (FhRKEH- B EMWM) 2003 4F5 5 8,
%8 WL,

(541 See Mark S. Popofsky. Defining Exclusionary Conduct: Section 2, the Rule of Reason. and the
Unifying Principle Underlying Antitrust Rules, Antitrust Law Journal., 73 (2006), p. 435.
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NEAEW 2SI H & A E PR ME (standard) , ER KW BEETHRSE, #mssh
5 [ R AT BT 0 ok S IA R A XU o DR, i 2R 58 R HE B vk 22 T I Y fE R —
SBT3 HE SRR A AR R R A R R p L, I8 4 M T E O A S TR Gn e H A A K R
—FEHA “ME MM (administrability) B9 & B RN A R 35

FEIX J5 T, KRR T8 A 0k T I B A S8 R B FE B 2 RO N ) B e R B X R ) A
B Wi R, TTE 2004 48 “BARMLEE” 2T, MMM ZER & - HZAXN (BH
BATARL) B 101 5555 3 5K, R Z2 W U B0 e 45 R R b o SETE AL . S 1 TR ORI A ) A
N e 2l MR Y LN SE RO ) — Bt BB Z DL (BRI BT RA) B 101 4% 1K
BER T — N IJLF X AR Coverinclusive) . AL AY 28 1E 8L 52, M B 45 Aol 8] 25
TR Z G RIS AL 101 £ 3 XMWERMRBEZRSFAH MR, BEY
LA 2 B R S AR AR SRR — RV ER R R R0 BB 1R R
. EAREFHET, MEEPEFE LENST “HKRMERE”, L7 A 8RB R,
DR BE A i v 28 W O L0 B R SR S A M R T, ST B Rk TR RIE A U o
K, RECE R 101 55 3 Kk BEBEM T 101 2% 1 3K A0 b A 2 BEJFE B .

PLF TR W 0 o0 EAE R B, TGl 2 55 [ S G B I v OA 02 R SE A ik AR 28 W O 1 O B
B WA A SRR, ERm T S H ENE AR R, T4 A
A H R RLUFNHE B AT RE . TG IR R 38 AR gE i 40 HE R DL e 2 R W AT A B Y R
T, b BRC AR Y A a5 A e Hofr R R AT e B, RATEARR R S EZ, W
AN HE TC SRR PE K N 22 R A SR B R R By b R B O FR T B T Ak B b 2 AR R B
P XK S B Wk AR B W MR RIE IR AR B A, RAER
Pl 0 23 O N a2 Tl ke ol ST | Bl (R V4 O 2 . Tl 0 o v = Wi K 1 I S
Re” G HE S B B TR AT B A AR T A B Ry Se EBE ST R I RE R B0 KA AR
K7 WIEPRBED - F23B MW E T EMEMEFMHEZE S EE CIERE .
AL A, e R AN (CunterTeubner) 42 H Ay “ BB A9 BAH ¥ PR, 55
AR B A DUAR P A S b i 8 S M S s O B S T A e Y A BT AR
X2 BEFR, AXCAHIEHREIT.,

(Z) RERZMEWMR: ESRAFEZRE

BSCHR I R HE RSB R Y BIE S I ) TC BE O B8 FR R S 2B T ik 2 0 B il T A
RS R R EZEY Sy, HE L, = WBRBIERE T o RIER BT S TR,
N Ai /N T B R G5 Rl 060 . AR 286 Uy vk Z S A 1) B Y L A 4 T E D AE
KERZR RN S EZEA, BTG ENER kS, N RA W2
B, BHE NN, BOAREMEMEMERERTERMAZHMUEZE, 52, RITA
RE Wi B 22 30 5k ilt 17 O 57 b IR 8 R ZB W s 9 LB B Y LT, X

(55) FRMMWLEBRIFHREESERX S M ERER. AR ARMHLA LI RE SR
d, BT REE” WEFU., A, EEXSHEES L REEEZS, EEERDEHEE. R
Bg” R -FMAEHEN AWK, BARFREm, ebm THA MR AERMNELRE, AHXR, 7
FE AL F] . See Cunter Teubner , Substantive and Reflexive Elements in Modern Law, Law and Society Review, 17
(1983), p.239.

(563 [ 3] M4 « BMAR: (Z LM EESRES
SCHR R RAL 2004 AERR, BB 7 .

FROETREEH), b EHESR
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B TR EWIEN AT RERL “MEMiE” (norms creation) MY i 72 # 2 K
TF 25 WA . WA R S 2 RO AR SO Y S 2B W ALY L X R R 2 L IR BT B
He, EEHRTLHHEP ARG FEMN (rule of illegal per se) ANE—TFIHF M “H
WAL R IR B AE AT AT 0, EEgd KPOE . /E L5 0B R IF I o 5
FKAT R I k& R R KD BRI SE 4w BE SR AR MR O e ot K W 2 5 A B RE AR R Y,
W, &FALW AP Eg R T IR B B AT K

B, MERZWEMEC 2W PR, HiX S TE i AR P IR B R AR
€ H 5 TR IS Z— — XA R g, Flan, “Ti g S AL X — B YE R R A
MAERESEANREEIF#IT REWF L. U HE0E DS LR, Km0 5t
PR — A CRIE R “KRMl” ) &5 "W B — B 14K H x5 ik Ok
. IHZ. REWEMIREXN S EAE W maIE & Wk, AT AT G UK 5 2 28 B
ERR A S ERE LSRR TR ENE L, XA SRR BN
(HO . JHERAE (O AEE RS, B JE & 7 xh 69 48 35 08 X 2 A % 5 ki H
WL B TR R B AN R AR P E R AN, MHEB XA AR
e M RN i g

B REWEATRE -MHMAAIE., ASALENKR, EWARLEAEZE
W gin . BT S 2B Wik B OC W S A I OR R e R e D 0y, AT R AR &R IE
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