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Abstract: Gamble clauses not only alleviate financing difficulties for private firms but also give rise
to chaotic growth. Distorted gamble models weaken corporate core competitiveness, stifle
entrepreneurial spirit, harm the interests of creditors and minority shareholders, and constrain
high-quality economic development. The rules on the validity of gamble clauses designed in the
“Interpretation on the Company Law (Draft for Solicitation of Comments) ” have major
shortcomings. First, it separates the adjudication rules for gamble between listed and non-listed
companies, Second, gamble by non-listed companies and their controllers is deemed universally
valid, while gamble by listed companies and their controllers is deemed universally invalid. Third,
it ignores the homogeneity of the principle of capital maintenance between listed and non-listed
companies. Fourth, it ignores the homogeneity of controllers. To promote benefits and eliminate
harms, it is recommended to establish a binary adjudication system for gamble clauses: first,
confirm the invalidity of corporate gamble obligations; second, moderately relax gamble
obligations for controllers to address corporate urgent financing needs. It is recommended to
simultaneously activate an administrative toolkit, including administrative supervision and credit
constraints targeting such behavior. To cultivate patient capital and promote entrepreneurial
spirit, it is recommended to transform the unlimited gamble liability clause of controllers into a
limited gamble liability clause. In the long term, it is advisable to benchmark international
practices, gradually guiding controller gamble clauses out of the historical stage.

Key Words: gamble clauses, controlling shareholders, actual controllers, target companies.,

venture capital

(REHE: B )

0890



