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Abstract: An examination of the Civil Code and related laws reveals systemic inconsistencies in
China’s current legal framework regarding directors’ liability to third parties. The Civil Code
adheres to the theory of separate legal personality and uniformly adopts an “indirect liability”
approach to address the compensation liability to third parties arising from the performance of
duties by legal representatives, directors, and others. The new Company Law, on one hand,
inherits the Civil Code’s rules on the liability of legal representatives, while on the other hand, it
expands the circumstances under which directors bear direct external liability. This creates a lack
of coordination between the Company Law and the Civil Code concerning directors’ external
liability, as well as within the Company Law itself regarding the external liability arrangements
for directors who are legal representatives versus ordinary directors. The Securities Law further
diverges from the Civil Code by broadening the scope of directors’ direct external liability, holding
directors accountable for public commitments or misrepresentations, or imposing joint liability for
issuers’ false statements. While such arrangements may aim to enhance the attractiveness of
capital markets, their theoretical assumptions lack sufficient persuasiveness. The provisions
concerning directors’ external liability in the Enterprise Bankruptcy Law are not only ambiguous
but also potentially problematic; a direct expansion of such liability may fail to adequately balance
the business judgment rule against the principle of creditor assumption of transaction risk. The
aforementioned differentiated legislative arrangements concerning directors’ external liability
highlight the lack of integration in Chinese legislation and have also led to a trend of excessive
director liability in practice. Legislative arrangements regarding directors’ liability to third parties
should return to the civil law tradition and uniformly protect the interests of third parties through
the mechanism of indirect external liability.

Key Words: directors, external liability, civil code, company law, securities law
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