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Abstract : In the view of legal damages, the plaintiff could prove the fact of lost profits
without counting the amounts. The procedure of finding the fact of damages of lost profits
should be a prediction, which means judges should be predict whether the lost profits would
occur or not on the basis of some materials and causation. These materials is the proof of
plaintiff , such as before-and-after profits, the profits without the tortious interfering, prof-
its of other business of the plaintiff and so on. The standard of prediction is called reasonable
certainty, it is flexible in accordance with these rules: wrongdoer rules, the best available
proof and the amount at stake. The reasonable certainty is a elements of damages, differing
from causation theory, to examine the fact of lost profits.
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Kodak Co. of New York v. Southern Photo Materials Co. Z&, J& & & UF #8545 A 28 Wr th
W, ) e P ok — R AL AR, SRR A R, R R A IR R

26 EFMB . (BRGAEEHRD), PEARKZFE MR 2016 4FiR. 55 318 T,

7 FEL, K et EARENEREFERAA - EN G, i n DUR G — 2
FAREMBE MR, Fln, B AN RERAGE, X-MERTRARA HEE”,
BN REAR R . IR, WA AR RS BEA CHEE”, TN RE RN It iR A

(28] See Charles T. McCormick, The Standard of Certainty in the Measurement of Damages. 43 Yale
L.J., 1933, p.1111.

(290 ZWATHE (1. Wit , 5B

(30 Z Wi (131, WEAEL, %13

161 1T,
T,

(=]
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2. B AREFTABHEARAL

J S R 48 TR B T HEBR AN AT e 9 AR DL, e B T RO ¥R AT i o i OE
WAEME MR G R . XMELE WL TIEEENEST LR A SRR
G Blan, JE AR — Z WK L 5 E B R JF Ol i 88 4 . 7E Ferrell v. Elrod % 1, %4
PR i i PR ML BT 2 2y, S BUR S B E W is 8 FH G, 5 Uk 2K o5 52 AT A8 A 45
Pk . SR WA A R g5 R 0 A BT a e M, RS DR RS R BR L B A i &
H—NEEG R RERRL . EBRA TR B

3. ABR & & KA K g F AR

N BT . A RS E AR A XA 55 RIR B AL mT LA Sy kA . uE W T A5 A
MR AESBEBHE ST ERfE. A, X—-BREEAEREEZ DX, ¥
A AR A S A RO 55 B2 T . B, 78 Lucky Auto Supply v. Turner . J5ifh 3 K
R SN 71 0 O G € [ 7o 1 7 i o L 2 o DR T S R = R D Ol
JE 2 5 I WY AT A A g5 4R g, BRI T A AR Al b X VR4S R A RO A R i Dy
A8 Yo, MM w54y AT Y S5 R ALA 26 0% . EEBERON T X —iE4E . B8

4. ATz EF 52T RN

R A2 RN AT g 2 A n] DB R [Tl H 3 A B R R O, DL B
HC RS A & 8 R 1500 . Aok, 5L R 09 Uk 4 09 BT B R R gl O U A F K
Wag X BEA M, i, 78 Smith Development Corp. v. Bilow Enterprises, Inc. %
o, g R U B S R RUAT A T MR AE R b X 22 2 55 JF . S R W) AT A8 R £E R
JE 5 S A T LA R - (1) 222495 (0 T 3 B 58 48 BN 2 2 97 % BE I 19 B dE Tk AR X
S G I S 1 R ol £ i e = N QD0 = o A i = TP 1 AN (O Tl {2 s 1 N A AR
1 200 % 97 e A & A B P 80 & AR AN RO . (2) 2455 iad sk AL $2 4t 7 B i 25
e HEYE BN B 4 K3 55 09 B g B0 . JF HOAE IR B 8L R /Y & 24 55 6 AT DL 3R A5
9. 2% WA, (3) — o i ol I A F AR L SR B R 0 GIE 3R] s E S 43 A AL A R
VT ZZ 25 95 08 8 AR A . U R D2 Y 07 ORI i 32 9. 2 06 RIE B R . — o 1 B
WA RGP BEESE . A RE EUv . B URIE BN S — o 12 B A R X S8 IE 4R 2 N IE il AY
I 24 I E IX S IE A © 28 0 B AT A R g B R 09 A7 TR S BUBUIG 2 A BT B E 1R AR o L OOV

5. 47k 35 & Ak S

& AR AR 5] 77 ok U N 0 7 X8 R AR B 2 — A UL g HT RLE B AT A5 A A5 45 R R T
¥, i, 7 Vermont Food Industries, Inc. v. Ralston Purina Co. £, JR4F R — K
HETE, BFESREMNEXEABSAANELSH RS, SHIESHEE T ER TR,
Jit 45 78 IR B AT A5 R g5 R 0 g5 S, 4R R T R A R BY Y AR AR T B A 7 AT SR AL
B, iR T B R B RN R E R E R AR RN XS HEEN
B, $EIA Dy, AR H AL R B0 AR 7 AL g P R e, T RS IR R B

(311  See Eastman Kodak Co. v. Southern Photo Materials Co. , 273 U. S. 359 (1927) .

(321 See Ferrell v. Elrod, 63 Tenn. App. 129, 469 S. W. 2d 678 (1971) .

(333 See Lucky Auto Supply v. Turner, 244 Cal. App. 2d 872, 53 Cal. Rptr. 628 (1966) .
(34)  See Smith Development Corp. v. Bilow Enterprises, Inc. 112 R. 1. 203, 308 A.2d 477 (1973).
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ok 0y FEak . AHOCHE I8 YR B FF S8 B G B E R AR . XA R E L, B N =R
ARG WL R, 96 FS by XORDNIR CUE W AR E” IX — [n) B BT 0 vk R SR A0 I B L 5k TR
HENH, MR E X R GEE Nt M S M bR, R EES 2 0k
WIbR ey, HoEMER B E VN EME R, LR EER AN ZFWR . 404k 1Yk
PR, WRAFTREEHMSIEI, BP0 KRG ML, %3E%w LAESE M “6 M b fE”
W, 0 B 2 B0 b B - SE RO, R R E RO B AE . B S B AN E T A
FlaE R AFAE . 2282, DUHEHE DR

. REFEERTAHAR 5 AN

“HEXS5HHX MMM (fact-amount rule) , J& 852 % A 015 F 25 5 K 09 17 46 = 5
() IE B 2003 A B TT R PR AR E . (H 2 E AT BB A IE AR HER B v A . ME 2, —
HOA] A5 A1) 25 400 2% 09 A7 78 35 58 09 3E BT 6 2 S 3 AT B R A o, AR B Y IR B R GA 3
AR E— R R UE IS 2 DA S A D R R RO R AT 0 3 R Rk AR
AR A) 5 343 4. HEA 2Lk, HIVEESC T nl 45 F 65 B0 2k S nY uE I B A — E R
FERAAE T, WA w2 FE ARG, W ED, 1 0% 0 6% J0 0 a7 fE R eE B L B
& ¥ (mathematical certainty) . H %282 gl 45 DL i 530 46 2% A 09 & 8 5L il B AT, ©98) Story
Parchment Co. v. Paterson Parchment Paper Co. 2% & #f 57 5 52 5 B0 %0 X 43 B0 W) oY &1 22 H)
B, e SR PP S A /) S AN A 2 W b, S BURE AR OAE Mg B9 £ E
W EBE X o TR R SR CAETET M CEUEDT MIEMI AR E . BRSO, (KRE) PR
B HA — & A, B8R0 90 260 . JE 2 IR B K £F 7E 55 50 09 GF 3 R R
BT N T R Rl N S I 3 a7 S I RT3 - P 17 P S N 0 U i T N gl = 14
TEAEAT M ISR (R ) A HE MR E WG, AR R 80 S AF 7, 2R o B8R W

(351 See Vermont Food Industries, Inc. v. Ralston Purina Co. , 514 F. 2d 456 (2d Cir. 1975) .

36) [AE, “EEGAERUE” B mitb =R, Fm, FEEARAN, “BEETHAENE
A FIIWE N B 05 AIE U TP AR AT S SO A T ORE AN Uk 0 HIE . R BRI A BB 58 & HE R b T
REME (At AT BB Mk AE B Z G AR AT DL ZORE R 3D . BB &R B AT R IE I S T 22 L an itk i &
.7 AW “REJIRIENAREN R E”, GERATF) 1999 45 5 8, % 19 u.

B7) ZWAK T “IEWIARME R S HEHT . (R PEIT) 2003 55 4 ). H 60~69 B,

(383 Z LAl (217,

(397 A RN #E 5 5 H Al 2 ] S 25 W A P, A IR, RS BT 325k B9 T AR R AR R
JE TR CY RS ERE L H Xk B R B A DAT ARG RE A AR e . VR UR B A R R P, N O R R S E B R
KW AMETAE ., KRB SERIAY, RERZWIER Q. H—. HLEER B, #EUET 4
A E R HAg . EEMTHERAKNMHEHEERS, K2, RERMAARNAETMEEHH, KA
FARAUET . BRI TS S SR AR K, e ARz, ERa R, %
fits 28 W7 L. B S SR A R HIR R IO, A EE BN . SR 00 RSB B B 0 28 W i AN
B AT Ry, T 2 S0 R MR AR . DA IX BB TE . R UKL W M A BT IR R R R MR BAR . T oan R E R . N
M B R AR R S R A IE ], O &0 R A R E AR U
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FNFE L b S A T B A 0 UE 5 R I8 B AT R AR L A AT A 45 44 SCPE R E
£% (nominal damages) ., FE AT L LAriE 4 X R ERZ, RHit, REREMLEZ—
AE B RIS H g5 4508, (B B AE OC TR 4 T vk T B B AOE, R 0 A0 B [l D A Y TR R 1
Ko BFZ MRASCI AR, 8 RS R B8 X A] A3 A 25 45128 09 B 3 Bow 5 e s, B H 2R
BB 05 UE W B F S AR S AEAE . WOR T B E R B R A R 0 B

2. RZFATAARM

AT NN (wrongdoer rule) &35, W0IR B B A R & B 82 4L A9 0E 35 A 2 DUIE
A4S F g5 B 2R 0 AR E PR TR PR T I AL IS 4K 3 BUA B BN AT O Nk T
B, XBREARAAFM, WHIERANET AW HEFESTHMHGEANRAESHEHE
P02 P, BESR R EAT O N R A5 R, IR 4 BDfE 32 O Bk A £5 #9OE B JF AR
T e, EBEW N Y FI AN EAT N AR TAE., B, MRS NI N EAEE
TEMETE . K4, TR UE B R] A5 A AR 402 B9 TE B AR o AT DLGE YRR, 36 R Bl L X —
B 1 & Story Parchment Co. v. Paterson Parchment Paper Co. %, TEIZ R & 5 H b
o8 A SE i A% B WL, S EIEE AR AENEE . R R&EBR NN, TERT A
Sl BRI ES R S Z R A E T . i A e sk R R R ST . X
Ji S R, AR T AR IEMN ., FEXR R, RS R g B 0 SR BE A 7E
BRSO B AL B, H R AR T DLUE BB E R OR AT O S B, B R B RO R
IR N R e C 1 R e S B 5 TR il A SN 4 | K e TN R TR I
UE B Oy 52 B b D 4 A Gk B axX — R D . B S R AR A8 B S Y TR B OASORS B . S o A T
0 48 7% 1 57 AT, L4

McCormick A, M T AREST M ARRAN S REHF R AT, WMBRANET A
SOl R ECHE MR R, AT A R A R Y A BRI B 2 R Y IE BT bR U A LL IR — 2, )
X — W (E A

3. TR AF 2k AR R B AL

“HI RIS Z B AEIEHE L7 (the best available proof) & #8 0 % JR 45 768 H 2 4 Fr fo 14
ZAE AN, RILFTRE ., BRI A Z R AR RS . 0k B — A e S & Uk W] AT S R 4R
PURB AT E M. MR, R EERARELIGE, ARG Z R IR, BB
WA e e A RIE IR S B AT A e ML ) R, A E A Rl R S AT R AR 2

il

(401  See Story Parchment Co. v. Paterson Parchment Paper Co. , 282 U. S. 555, 562 (1931) .

(1 ZWAETE (133, MEESC, %131 5,

(423  See Robert L. Dunn, Recovery of Damages For Lost Profits , 6th Lawpress Corporation, 2005,
p. 339.

(3) B WA (400,

(441 See Charles. T. McCormick, The Recovery of Damages for Loss of Expected Profits, 7
N.C.L.Rev.. 1929, pp.235~248.

(453 ZWHTHE (427, Robert L. Dunn 5, % 342 3T,
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FR o D ) e A R U RS B R T S 2 R X - F ., BT EERE BT RE
WU . HE AW LA B E R, R X EEASHF RS e %
P 28 W] AR AR Z I AR IE 4l L (460

4. FREA L IE R AR £ 69 L A0

“45 2 BB S E B AR W 09 BL ) B 7 (the amount at stake) 45 J5 BT 3 0K 2 40 FE
P RO A . T R HE Y 28 I 09 I B AR A A R . X R O, — O T AN R A A oK D
POE WA, MR H I RE W L RAEUE, BAEA T S —Jrim . F Al BE Y I8 4 B8
PEN A BT B E R — AR E . WA B TRk nT AR R R R RIS R & TR R Z B
B U7 il n . 7 Manouchehri v. Heim &, — A~ F R EE LWL Z = F XL HH
UCARREIE® TAEMZR 2 500 Hm e BAGSHEL., FEFEBREFMIEANT AT H
R, E AT AH G SR SRR A 0 Al L 2 Rl A A Dy A A R BT BT K R B A 3 T
W M, R BEIA R . S A O RS X T R R R E B A Gk B A B T B e M. FR
IIARBE R X — F ik . ATy, 29X BT 2k R 52 03O8 0 09 0F 95 0% 4 w] Be B, 67 #1028 E
SCS5 ) — 7 YR X RE IR R o SR, X — TR M AE A R G I B AOR Y . T
Bk E T ZUF IR IE A AR, X/ANE A gy, TREE R A, (RE) REFFEEM
TEAE A R AR AR, MAERRIBERE NN ER M. REMWIESR) 40 5 15 ik 9
O N (5 W/ O = R Tl iy RO (E 5 < ) P2 Sl o 1 7 NS P O =11 30 Tl A7 N[ O S A 7 S
2 500 3 JC 1Y 401 3 I A2, 7 480

(M) FEHEHEEAIRENREE

BT AR g B X — ARG F ) A B T A B9 RFAE . TR R E W] AR R 25 R
o ST EE B A S B T B B AT A B RE M L e )R UG, TR E L 2B EE T A G I ik el 5 R
HRY R R, K —Ebn i, SRR E W Rk Ak Ik £ R A & A B M
FIWT . AT LAAH S, kB X AT A5 R 25 400k 0 A B G ME T AR 2 . s ROKE A R S
GUASTE] . I HL AT T 22 07 5 2 Rk

AR SC A HAE U N 38 [ 0 A B A E MR AR 0 £ S b, EEA — s 00 R B O R
o ol 2 m MO R A A e, AR, X — & LT ML ZE %, B O IE 40 Lloyd 18
M, FEWE EWNA B EERME, A5 “RUR7 R — R R B B A TS 0 2 T AR
#E L U9 R, AR SO . AR B SR T AR R 25 Bk 0 A B Y A T o8 4 N
AL E BN, B B AT, A5 R 48 Bk 09 A B A B S O Ik
W dE AW+ 2 R BAE N R FAT I A" — M, 35 B0 ok 0 kS o R . A
1P i ST L5 7 S X 7 7 RO 1 e 0 = < P TR S N D B 7 < el 0 7l O IO 79

(46 See Robert M. Lloyd, The Reasonable Certainty Requirement in Lost Profits Litigation: What it
Really Means, 12 Transactions Tenn. J. Bus. L., 2010, p.48.

U /b 5 53~56 1T,

(481 Manouchehri v. Heim, 941P.2d 978 (N. M. 1997) .

(490 Z WLATH (463, Robert M. Lloyd 3¢, % 13 7.
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POEW AR R M, WS NA . J—. DR R R BF W20 1 2
F. BIAEAT N SE Z AU R C R, SFE MR B Mon: K2, HARXAR
PLE B WL AR, RIS Rk T O AR R A WE . TR B Y AR
SEAT AL B S W, 0 R ST [ A Y B . R DR O R B S R LU R LA U R
RO, MR R UL, AT B3 5 5 M B R 6. O30 3R 22 2 1 W e AT A9 R 4 KR
LU NER e SR G R IR RIS RIS S S AP o A I R T o 2 N U -3 S G ST R S o P N =g ]
PR O & H W BA AR 1, (HJ2 JLRT s 0 B0 =D B ST, 0P 5 30% W A2 A — e 2R
KRBA 2 Al A O R I A 52 BB B0l AR R A 4K DR b 2 R A £
SERUE RO BRI ERT . AR A G AR Tk R B R, Y X S PR bt R

(50 MindGames, Inc. v. Western Publ’'g Co. , 218 F.3d 652, 657 (7th Cir. 2000).

(513 “It is now time for courts to explain clearly what they are doing. If a court decides that a claimant
has or has not proven its lost profits with reasonable certainty, the court should not cite a rigid rule that pur-
ports to leave the courts no discretion. Instead, the court should list all the factors that went into its decision
and explain why in this case these factors outweighed the factors that pointed to the opposite result. ” I,
B BE A A B R AT Y ) P s A0 2R B ) ok D A5 TR W Bl O UE BRI B R R A B AT B E e, IR 4 3k
Bt BE A B AAL 3% 51 — SRR A B . O R BE W A AR A B R, IR R A B, R B N 2 ) W] R
ZEMETEER, FEHMBERIMAAXERXTLUIEMX -4, MEMRWLESER., ZUATHE (467,
Robert M. Lloyd X, % 60 7,

(52) SRR (RALTTHEE) B RO . BN 2016 FM, 56 176 T,

(53) MU, BREETEEE (HARZ ) AETHERMFERENEHN., MARRERBE, &5
WMARMEFEAU -FIFELERENTRBEFRS T RERRGE AT G, W FEMN NG S
MM, BB MU, RERNEMT I A Z B E TSR RO R W E XS B m R .
WL, B ERELBUAET AN ZEE R, S0Uard (10, g4, % 96~99 5,

(54 Z WA (463, Robert M. Lloyd 3¢, &5 132 71,

— 99 —
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R EET R RN RE BRI, B KRR 1 ARG 3 G &R E 2
15 R MRFFLZEMN O T . 225K [ MG R 5 A 2 w5 A2 5 4 30 28 58 A 42k
K 0 B 75 D B A E RO B B0 B AR R B A L SO S SR W 2 i R 9
R 5 R G R A R A R B R AT O Z R B R SC AR, ARBEXT LA TR H
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ARES T Wik, REAERLRAM ; BREILEHHEANRERIAN, 2HFANAEIHEG
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WOR) 2 VAE, SRR R TE . FRORAEE, AT A E MR A Bk R R, IE
BMmERAERESHTMBBRE Y —FENITESR., 20 “ZRERNSHEANRY ™ REROGARLEES
DATENHELBRBFTER”. (ESHPRARBERERFHRE), (2016) ¥ 03 R 347 5,

(560 ZEMFdEsE: 2002 4F 5 H ., X555 A 2T 2o M5 U0, 20 Rk W AR 4 g R
IPAERMR N T, 2004 4E 3 A . EMM/REMABE ATy EBUMB LR, 2B /RETIRS WG
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Wl b, AU L T 4 B34, oIk o o8 B R R . 0 X s BRI R I R R R A R A 4R
g Hh @6 REEH A H R HR 182 T RJT, 2 W 0 X &5 MR W B XF B E B
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EREFHEE), (2014) BWR-REAXFH 785,
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(1] #uk. B4 (M. 4 2 . dbst. B . 2016,
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(573 See PAPCCs § 12. 01 The Elements of Claims for Lost Profits.
(58] See 26 Am. Jur. Proof of Facts 3d 119 (2016) Lost profits Resulting from Tortious Injury to

Business.
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