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HUAGY . EBRASALUE RATIEIE” FENSE 164 255 2 3, DURIER Sk s3I T b B 76 6 41
[ S, R CBRA E B IMA L) R EBRE ST, 50 SR, AJFEURE BoR. A
2011 4F “XHAMEABRAR . EBRA AL E BATHAT R ARES, WA DOz IR T m &5
ZfF, L6 Xtk WTRERIMEBEA . —J2. SCERREAMANE AR . EFRALAILUE B AT AR
AT KA, ISR SAH LIRS RS 20 2, S0 R A 1B AMT AT R A ik A 3R
ERF LRGN SRR, s TR E R A 2 RGRR X — VT DB G, B AR T S I S 40
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(AR RIFR “ge A dlgl” ) X0 2 i g S0 8 M 3 B2 % A 4k &5 JE FE G, F100 [ 5 ol A D110 R — Bb

{33 See Kevin E. Davis, Between I'm punity and Im perialism : The Regulation of Transnational Bribery, Oxford Univer-
sity Press, 2019, p. 5.

(4] (PR =R “——i @RERSIF L BEZIIE). & http: //www. gov. en/xinwen/2021 — 11/19/ content _
5652067. him, HJF Uil I . 2022 4F 12 ] 16 H,

(5] (HRGEEMAL) 5 16 555 1 308 46 249 B R K i A0 8 WO S #E R Ae .

C60 EHT “PEBFCHEM” A CHE “XIEATAR  BERALHLUE BATHETR . & BARSCH Y,
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pdf, S5l 2022 4F 12 1 16 H.

(87 JEWHRE & W E PR (Transparency International) KA, XF 180 /A~ [ G R X (¥ B i 17 L EAT T A% S5 HE 4% . LRI 514 i
HEHEHS I https:// www. transparency. org/ en/ cpi/ 20212gclid= EAlalQobChMlIzryslaia9 wl Vbgal CRSPAADNEAAYASA AEgKqqfD_BwE,

L9 ZUL (FFEHBEE 2021 4EFE E X AMEH G/ER LB A EZ M), 2 http: //www. gov. cn/xinwen/2022 —01/20/content_
5669535. him, 5 UilAIASE] . 2022 4F 12 4 18 H,

[10J See OECD. Foreign Bribery Factsheet, available at https://www. oecd. org/daf/anti-bribery/Foreign
Factsheet_ ENGLISH. pdf, last visited on Dec. 18, 2022.

(11D 20182019 4F Ay — 300 [ 45 P8 A Wom . R IOR 2018 2 2019 FE EAh ZEAMGES — EEMFEE. 20 (hEE
BEA A B W 2 5 (2018—2019) ), %8 57 U, #, https://www. fangdalaw. com/insights/latest-edition-of-chinas-compliance-
guide-out-now/? lang=zh-hans, &/FVimIAfE]. 2022 4 12 H 18 H .
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(150 ZEH ALK ek fEhrepkardid . —REVREIF L s 28" SO 5, K AR WSO8 (9 R
KBS BT AT A0 R A B 1 25 TR SR B eh g s TR mIAEAE I g BLE B R AR BATIE Y, 58 4l LU
B WECER N, i PR ARIEMERL) 13 &R SREEW e fE o RS 2 B E B R
R R 2 & MR, o 7E 5 3145 3 509 1 N S Tk A3 30 T IR,
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HIIE S b TR v i ARk 9 R i 2R ATl 2 IR E ) RO R A8 I T 28 U8 2 s
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T XRET MR NERER, LR Tz RrE Iz H . (3) WA IR E kA, T
Ok, N RAT G INE AT R . G SR IR 4 2 N 55 R AR AL, U8 R 2R RN
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PR ERRCY K . AR S X A R s A B AEDIR AR, M E e B HLE A B 2
AxfX A HAEARZ” MR T LA
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g N BRETAREREGHEN. 75 1997 4 OfE) Birdfed, a2 Mo s N5
N BEAEENTFE RS QR E A, WA KRR S B, 200 B DL 5 X B £ 7
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(183 See OECD, Recommendation of the Council for Further Combating Bribery of Foreign Public Officials in International
Business Transactions, p. 19, available at https://www. oecd. org/daf/anti-bribery/2021-0ecd-anti-bribery-recommendation. htm.
last visited on Jun. 10, 2022.
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b3 Ak TR L B[R T A3 2 OC T G B EAE REASUCR AR B E VS L P s fE .l
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BB W20 ) s 4 24 16 38 583k A ST 9 55 . SCRpAT 2 o A AN T DAAR 4 b i 4h 3 [ ()
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X} B A AT B B AR E . Ik, 2001 4FE (BT 4 a L TR B TR R RS A
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RSB W Vb I ) 4 il B 7 JU R B R AR R R Dy =R, B AR RIS B 28 B AL R
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FARAPIEE A “H3 7 RIS, 22 A7 RT3 R Z 8, IF 6 A b TR R H A7, A
B AR 2R AR DN (RN RS MRS B — . EBUR BiF, %R0 E AT N
%%Mﬁu&ﬁ%ﬁ&%%#%ﬂﬁ%&ﬁ?% AEAR] 53 T S8 AR AT AR FR T 55, T AN IR
AEAMGEHT R B EHIRE S FRAME, AR KA A PRI T I 98 19 T8 27 1230,
CTREUL” R KA U AR B L 6 B T AT Y A B GE 5 DA St 2t B0 B 1k A0 R A R BIL R
ANFIF LR LA ETBI TP REG L, ik, EFIMER ST, “ZE AU ERN)T 2
P55 A0 S TE Y M R R T SRRSO R A R SR ) TR SR R () X <=
Ut HARRITFRER TN R —O e, B LA ek 246 ik e A8 9RO 8. (H—Jy i,
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i, HEHGRRTARRE)Z, BAGHEMRA A TIEE 55— Jrm, BT 47 2 — ok xR
AT R, TR AR A B L T G A WA R R, WL, YT O T R J0 AR BT
PRI PR, 2 X LA g b VAT A1 88 R 6 1
X bR B TR T B3 A R AR . N RO T Ol A BRI S AR A . Ak
F MIBEARMFEET, 20 7B AT ARABESL ASN N, EEE, KA
F UL ML G R ST IS, TR, IR R AT AT A B A B S5 S P T O
FHEHOR) 25 1508 SO R SR AT M R . AT M BRI SR Tk L AR, R TR 3 SEAT S U 5 3
I TR R Rl B S A0 R R R IR AR AL R S 3 R R R e, SR
R B R UG R A A i AR 40 ik AL TS, ORI S . il AR R R U B R
FBTHLUEA HizE. 29 ik, ZEXNENCREAMFET, &7 “DiEst ErymEk 556

(223 ZWRHEZ . (CHRIHRISGE S PAMFIHTE), 8 (EFE) 2019 4£45 9 15,

(23] Jennifer Arlen & Samuel W. Buell, The Law of Corporate Investigations and the Global Expansion of Corporate
Criminal Enforcement , 93 University of Southern California Law Review 697, 707 (2020).

(247 See Sanford H. Kadish et al., Criminal Law and Its Processes: Cases and Materials, Wolters Kluwer, 2012, pp. 785 — 789.
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VRG22 s T A SUR A S ain AT . SRR DT, A BRI e R R
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UTAEK, FRIEVF 2l ad F B SR A 7 50, IR ST AL BT R SR, 280 it
HESMNEWCT 5 X TP L UA A0 0 B AU AR ST AU A R LS. (1) RES ke T EF
Wi TCRRY K LA IR ST B A B . N sE FREE B URL T S o AN AT O R B TR AR A
TRECER R BB AR 44 OSSR AR AT O, HUBUR B A E B AL R SR IBOAN OE 24 A 4
CUNANIE S 5a e A3 o A HORE A 45 4 JR 22 503 M8 WA T Sy 0 vl LR s B Ol A2 A8 AR, X A bl 2
5 LA AL SR S YU PR A A R (LA AL I Y o RO, RV BRL E 2R lA T B 58 35 1Y 5 MUAL B
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AT N ST, A E B DA 3 AR, fEEOR AU N G B e I Al 2 R AR BT B AR
Wtk (2) REREMEAG “ = BAFUL” AN P ER 4 B0 J0 R IS B A e . 7 B2 ) A oMb oM U i
b, AT ECEAEEAAAE T A Al PEEA T 7 . HARXEFR 2] BI85 AL IR ™ 4% R
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], (1) XFTERH 2 EFE RN T 2R, SIF2EZAEGFRE B X2l 517 A

(25) ®i5|] 237, Jennifer Arlen, Samuel W. Buell 3¢, % 707 - 708 71,

(267 See OECD, United Kingdom’s Phase 2 Monitoring Report, pp.65 — 66, available at https://www. oecd. org/
corruption/unitedkingdom-oecdanti-briberyconvention. htm, last visited on Jun. 15, 2022.

(27]  See Federico Mazzacuva. Justifications and Purposes of Negotiated Justice for Corporate Offenders: Deferred and
Non-Prosecution Agreements in the UK and US Systems of Criminal Justice , 78 Journal of Criminal Law 249, 262 (2014).

(28) SIS (220, WHEZSC; K. (AL RIEIR RHRT ). 8 BT 2020 4R55 2 3015 SR (AZUE

TR T AL A IAE . IS YRR B ), 8 (BUAR S IEHE) 2020 4RSS 5 s WKAET . O R AT R R BT AR p 4R A8 RO

BT H) . 8 (TAMES) 2020 4E55 6 W14, A= 017E B 09 18 0 3E % LA BE Bt BAT T 2200, (B TE 5 5 R I T
SRR A &,

(29 See Andrew Weissmann &. David Newman, Rethinking Corporate Criminal Liability . 82 Indiana Law Journal 411 (2007).
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Abstract: Since the introduction of the Chinese FCPA in the Eighth Amendment to the Criminal
Law, there has been no public record of law enforcement by Chinese courts, thus creating an en-
forcement gap between law in books and law in actions in the field of anti-foreign corruption,
which is a phenomenon that needs to be explained. This paper argues that the enforcement gap is
caused by a combination of barriers in substantial criminal law, criminal procedure and the exoge-
nous field. The substantial criminal law barriers are related to jurisdiction, corporate liability and
evaluation of harm., which can be dealt with by legislative activities and statutory interpretations,
as well as the introduction of the inherent corporate criminal liability. The procedural barriers in-
clude obstacles in getting clues, collecting evidence and criminal trial, which can be solved by non
— trial resolution with self—policing and corporate compliance as the core. The exogenous law en-
forcement barrier is mainly a result of the economic field shaping the operation logic of the crimi-
nal justice field. However, under the context of significant changes in anti— foreign corruption law
enforcement worldwide, the prisoner’s dilemma effect should be re—evaluated.

Key Words: FCPA in China, anti-foreign corruption, enforcement gap, corporate compliance
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