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Social Science in Constitutional Law: Is America a Good Example
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Abstract: About facts, there are three thoughts in legal science. First, for facts in the field of
medical science, natural science or technical science, there is a thought of division of labor between le-
gal science and them. Second, for facts in the field of social science, there is a comprehensive thought
in advantage. Because social facts are the important premise of forming norms, the analysis of them
can’t be entrusted to experts in other fields and must be the work of legal science. Third, when the
courts confirm some general facts, they entrust these questions to the legislation. This is just the
thought of entrustment. The advantage of division of labor is the investigation of facts, but the short-
coming is that man can’t reach a normative conclusion by it. The advantage of comprehensive thought

is that it can reach a normative conclusion, but this conclusion isn’t based on the substantial investiga—
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tion of facts. It seldom quotes the investigation of facts and only relies on the theoretical models. The
thought of entrustment attempts to resolve the fact questions through the legal institutions, so it is dif-
ferent from the comprehensive thought and similar with the thought of division of labor. The feature of
American model is “the thought of division of labor used in judicial practice, the comprehensive
thought used in legal theory”. The shortcoming of American model is that they try to resolve the ques-
tion of fact out of legal science and ignore the legal arguments. The feature of German model is that
“the comprehensive thought for social science, the thought of division of labor for natural science”.
The shortcoming of German model is that they unduly rely on the comprehensive thought in analyzing
social facts and trust the ability of lawyers too much. So, American model provides an experience of di-
vision of labor between legal science and social science to German model. But, the solution of the ques-
tion of fact must be based on a legal analysis about selecting and evaluating which fact is useful in the
law. The primary question in all the investigation of facts is to decide which fact needs to investigate.
This question is based on confirming the normative purpose. So, the work of legal science is gave pri-
ority to other sciences.

Key words: constitution; social science; the thought of division of labor; the comprehensive

thought; the thought of entrustment
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