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Abstract: Article 585 of China’s Civil Code mainly repeats Article 114 of the Contract Law on
agreed damages. At present, due to the vague orientation of the basic function, it is impossible
to clarify the relationship between contractual penalty and compensatory damages. The
application of the judicial adjustment rules as a supporting measure is chaotic, which makes the
judicial practice generally follows the applicable mode of function equality or compensation, and
makes it difficult to give full play to the role of the ensuring debt performance and reducing the
burden of proof. In fact, agreed damages have dual functions in guarantee and compensation,
which have different emphases in different periods and jurisdictions. China’s Civil Code has been
formally issued, and the relevant judicial interpretations should seek a more appropriate
approach, respect the autonomy of the parties, promote a distinction between penalty and liqui-
dated damages, construct the dual value system of agreed damages, clarify the scope of applica-
tion, the principles and main considerations of judicial adjustment, as to provide a good institu-
tional environment for the functional optimization of contractual agreed damages.

Key Words: punitive agreed penalty, compensatory liquidated damages, proportion allocation, ju-

dicial adjustment, discretionary reduction of liquidated damages
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