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Abstract: “Necessity test” is the core concept in the WTO rules addressing the conflict between
regulatory sovereignty and free trade. The interpretation of “necessity test” by the WTO DSB has been
an evolving process. It is neither all in line with the positions of the Members in rule negotiations in
the WTO on “necessity test” . To make it worse, Members cannot reach consensus with regard to the
rule for “necessity test” . Due to the negative consensus in adopting DSB reports and the low efficiency
of the WTO legislation, it is a great challenge to deal with the “Necessity test” in the WTO. Current-
ly, non-tariff barriers originated from domestic regulations are becoming the major challenge for multi-
lateral trade system. The interpretation of “necessity test” is for certain a impressing issue to be fur-
ther explored. China firstly needs to fill the gap with the WTO in “Necessity test” in its administrative
legislations. At the same time, China should based on its domestic reality and the current situation
within the WTO, to modify, and even contribute to concerned issues.

Key words: WTO; Necessity Test; DSB; Appellate Body

(R EE]  2014-11-30
(EE®A]  DEd. ST RS HL R M. SCRIRIUCN N A . RMCERIFERS T LY.



MEi%EF

—. “@EENIRX” EH WTO 18X
FRHBROBSREFY

HHE RS ARS AL (WTO) RYIEA
JEN], (1947 AEXBLH R 5 ShE)  (GATT)
55 11 R EER . “ATAR 4R 2 07 A RHT A HoAth
S5 207 7 b A 11 s ) AT At 4 24 4T 11
[ RN e T N O Pt VA R4 5 T AN ES LA
s A2 AN AR IE s BR & TR b2 AE  F al R
il I AR . P R AT E el S e O
[FEF, WTO RN I 02 4. f@ . IR 5
WIS RS AL, WTO B A t 57 5 U 5 E
] PN ) R A OF i ) B S
15l B W2 5 A i = I ER o = A
RSB E N B AR T A RR IR EE

HARUL, GATT 5 20 45 “—Wloh” 4
HRLAE s ANFRBH R TR I Ay R i 7 iy
AT R . A ORI TS B ) i A
ol fd R AT AT R IE” . A BRI S AP I E AR
A A 11 75 vk LA 38030 < T OO T AR
(RS M) (GATS) 45 14 4 “— 1
SN FETH GATT 46 20 22K MRHE.© HiH
PRSI E A R . CRERE R 5 BE &
thaE) (TBT) %5 2.2 ZcHE 45 0 5y AR e 47
AREHLAHIE . RS HEAE H W szCR LA
Xif I B 52 2 1 A W B e . TBT B -
3 “RTHIE . RS AR AR R AR AT o )
8 F BHE: AR N AR IE AR 2 . AR

@ GATT, Art. XI, para. 1.

WTO “wh B AR T

AN St e H A s8R 45 PR 52 5 1 A 4
PLRRAST ARV " (S T A 5 A9 T A R it
FE) (SPS) 55 2.2 258, & WL 51 I AR TR AT n]
DA SHEY) DA RS, s el
Wi A= A el (R T A T A PR NS s i P e
5556 FME, 45 R B IE IR 57 5
(R BIR A AN B A o I8 B3 2 G T SR TR A
IR BRI BREE”, GATS 6 6. 4 58 5E IR 55
B S P AN E E A e, DL PRI &
AR ERAFRIT . FARBR RN 7] ZER A 45 30145
T A B A LR 45 A Sy BEL”

T35 B ) E AL AR B 5 A A )
WTO “BAEEPHERNL” J2—A> “DE Fi” C(highly
controversia) HJHE&.© X — S A F HIKE
e AMAE L B ARANRA. PSR
BN GRS A, AE N REs s
2 B [ P 72 X 12 m) A8 ) B LA Se WTO Py AH G+
Ui B EOIR B RS2 @ [a] A, b B
J& WTO T E &5 A i 525 P H 56 5%
PRy B0 BESMERFEO, X CasEpk
ML pf R WTO £ KA1 A0 B 5 &) 4 i (1)
“XHE” (cruciaD £IR.© [ 5 0 0UR] T R
AR R B G TR . IR B
ARSI, ARSCBIRE S H 25800 [ bR 5 5 h iy
FARICTER PR BT e . @

T BRI TR AR — AR AR
W) IR AR AU e HE . BDMESRAE ok Gl 1
HeE . ® s, WTO (6 T4 i i g HL ) 5
FEFPIOTRUAR ) 55 3 4540 2 R HE . L R4 M
L URMLAG T HE i B ] s A 1 1 A 497 8 3 ko

© WmTWTOW “L2flsh” WEAK. ASCHAIR K “E2phh” Foch iy s mg— i

AN A OSBRI i

@  See Panagiotis Delimatsis, “Determining the Necessity of Domestic Regulations in Services: The Best is Yet to
Come”, The European Jowrnal of International Law, Vol. 19, No. 2, 2008, p. 400.

@ See Mads Andenas, Stefan Zleptnig, “Proportionality; WTO Law: In Comparative Perspective”, Texas Interna-

tional Law Journal, Vol. 42, 2007, p. 372.

®  See Working Party on Domestic Regulation, Report on the Meeting Held on 17 MAY 1999, Note by the Secre-
tariat, S/WPDR/M/1, 14 June 1999, S/WPDR/M/1, 14 June 1999, para. 7.

©® See Committee on Trade and Environment, GATT/WTO DISPUTE SETTLEMENT PRACTICE RELATING
TO ARTICLE XX PARAGRAPHS (b), (d), AND (g) OF GATT, Note by the Secretariat, Revision, WT/CTE/W/53/

Rev. 1, 26 October 1998, para. 42.

@ ZUWMHARHHL . (R E5AIBOR: 21 AR CBHEEHNT) . T ER 5 L 2013 4R, 55 1 T2,

® [FHE®D.



MEi%EF

PERMIARE”. Hitk, L&ZRAM EIFRPLAE 7
TCOEMET BRI TE AT R, R A,
“SLEFNRE W L B T G MR TR 5ok
1) JIT A ) 08 DG e e e 1 £ 38 b o AR Ak O
DR R A A I ) ) R R e R pl I T
FEA R R D, N WTO 4 v it U (1) 55 B &
LR LR AR SR B 255 . BRE N
AR BN AR

SR A ERNOCT “ZEIA” ARt
AFEE—E, APRIEATERINF TR A L F
WATESff g b G T BN AffRs. Al
RITFAR HHRE R L URHLR A ER D4t e
AT OCT BN BRI T (IR
Gy E) (GATS) 5 6. 4 Z5RAI A BB W
PRI, VER “Srik&”, WMUOITE GATS 2 6.4 5%
KT BT R ER Y, R EF
PR (R E A i =AU e . © WTO
GrimffR R R AL T W AR —3”  (negative
consensus) » {H5 8 53 AN 1] BESE TP H kK L A4l
VRIS . T GATS 46 6. 4 59383 SO
PR3, 78 “SikE” M “RREH” X —E
KIAVE) o3 5 To kA SR G 0 T, WTO 3 5
Ny anfarfgaie, UK T — P HEE R B F B
b, B WTO Tl r— DB Rk

ARG WTO H SN &
“CNEEMET B A OGS B A A
KEGIH L RKAM IR T “ b2 1Yk
B o A Bl A QR 2R 1 U R K TR
MUTE AR R R SE M T “ & S BRI
(least trade restrictive) I “Fuff” 5 ) S fiit B
“LEEVEI” . 5 SR A B
PRI FL o L A AR R A T “

2015 475 2 1

PE” ABRAR . JRRE SR B BEAR S L KA EIRL
MR REIEAT X IR, DLT i Z 225, 5
PUFRIr B WTO “ab 2" g B2 AT PP 4.
Ja—il T B A,

—. WTO “@ZEEmit”
AlERRIE

145 [ 37k —KE . WTO B A B 3 “oph 5
PRI RIS . REEAYMRRE. X 2R
R A ER A 32 UL T S i O B R R A R L
PR s . TRAM RS RIS e F
BRI iR R — A Rk R R R o R
AR, BB FEE L i T ) BRI
(least trade restrictive) HEATRERE, 5k, “HLHi
JE U 2 AR 20 3 i

(—) “SRASZDRE”

“I/D R G IR — i R T 38 E—337
A FE P RE A ERE.© X TFEEES GATT
5520 &% () FOMH: 337 BT ERIBLEE . KR
WA, AH S HE it R 6 T 3 Rl D s A
(discriminated least against imported goods), &
FABIAN Ry, G IAEEAT R GATT, 5
i GATT & /NS i, ) 4 BUHE it
REEWAL R “ LB D, A B B 28 7 4K
Zrh, LRAE “WEW” LR T 5 EE
—337 AL, BE—FME T, FE
5] GATT 55 20 45 (b) Ot HAR (1 7 4 ok
AR T hiae, LR AN, U8R
A /N B d ) GATT B9 HE i nd 175
T, ZEE S A S RS A RE g GATT 4
20 2k bRE X LK) CE 7O, #E WTO Fr i i

O JESNT. (BESEER AN —A . W, EHSTET R, 8 G OSGE2 R

RO Y 2010 4F 10 H A 30 4555 5 W1,
@ TN,

®  See Group on Environmental Measures and International Trade, Agenda Item 1: Trade Provisions Contained in

Existing Mul Tilateral Environmental Agreements Vis-A-Vis Principles and Provsions, Ter/W/16/Rev. 1, Note by the

Secretariat, Revision, 14 October 1993, para. 3.

@  United States-Section 337 of the Tariff ACT of 1930, Report by the Panel, adopted on 7 November 1989, (L/

6439-36S/345) 16 January 1989, para. 5. 26.

® Thailand-Restrictions on Imorta Tion of and Internal Taxes on Cigarettes, Report of the Panel adopted on 7
Nowember 1990, (DS10/R-37S/200), 5 October 1990, para. 75.



MEi%EF

RS T 22 AR O S0 AR e X — S
ST R R A

(=) “LbBIEN” (proportionality)

WSRBEAE 2001 4E67, LZHM EFILUE WTO
Fvifrerh ety “HE” FENGIA WTO A Zvkf#
BT AFRSEHIIED, ek E—A4- A — £
R, Lo EURHIART “OABEE” AR
BT CERRZRT AR AT A I R
“EBIEIN SIARE LB AR ©

e E R, R CE R R L
HAE A A4 . ZORAE ™ SRR P X3 [ =
PEEAE . X e KEABEAFT G GATT
520 45, LURA. BURHLI (AB) SZHF T &K
4 (PaneD) SCT i EZ A8 “If4E 0 O 5t [
B IERVEAT M PR dR 7 NG LB ARt ik
. @ TE LR S, BRI R T
N A fEiR L ) S, UTE GATT 58
20 ZRIUN M ELAR, Ak LB IR R
[FIRERER NS —Jr e “AAfaiik”  (indis-
pensable), B — 12 “ABT"O, Tk,
FVRHUIRE GRS AE R AT E R,
WLZIE MRS “Z” WA “—%F R 5
PRI 2% AT AU - 4 1Y) dok R e XEERR] F
FALHE, WM S BA R R B ARRY TTER ik
HEGE L B TR ORI 1Y 2 [m] A1) £ A0 AN (B 0 T2
DA R i e g T 3 L B s ©

MRS T s B — 2= P S i 201l LR

WTO “wh B AR T

H, TIEMHIER RN E L, BRI R B )
FERT BN TR EBIE R
P . EYRHLTE T R ds . X FRATTR L,
RIT- 2% 29 1 A B A E VAR B B AR R ARIIE S WTO
VU RE A A 3 a2 0 A 300 8 S T 0 T A it
i, EAEMER T, 5 R T Rk A ks
A B TELY L AR 25 S (E A ARG S b, Xt
L[ R 25 s (AR K ok 2, XS )
PR RAVE AT TAERY a2 #5067 i
LRAWERMAE T )" ARHE. §5E R
EEERR BTN B, FEAR R SL B
[ g A B L IRV T L 77 ©),

KR — AR e, L AR EURHLRG U B
RS T BRI A R
B oy ) Rt B 3 R B 2 1 A e i
(it , N KR A S8 (foreefully) iEHE
TE B A0SR A7 A AS B 0 A 25 S AN 20 A MR B
E.Q Ak, “EHIKE TR (controlled
use) AIMESR “AE R dEO B9 CHE ., R
. BURHUAA S 3E T iR S (A A =t O
. © A3, EURHMUMERE S T R4 A
KT AR E K, WA e <
B Wariate . RS, HiER B AR
TEHBR L DT A L X A A R A AU
(AL AR AR N A A I . X —3B R
Hbr e B ISR R X EE O, R
— CHBIENT, VR SRR TR B T A

@O 40 1992 AEEENAE B LT, T RAN L E RGBS B iRm0 R S B, IF R R 28 EREA AT
& GATT %8 20 %4, United States-Measures Affecting Alcoholic and Malt Beverages, Report of the Panel adopted on 19

June 1992, (DS23/R-39S/206), 16 March 1992, para.5.52,

@ Sce Axel Desmedt, “Proportionality in WTO Law”, Journal of International Economic Law, Vol. 4, No. 3, p. 443. 2001.
@  See Deborah Akoth Osiro, “GATT/WTO Necessity Analysis: Evolutionary Interpretation and its Impact on the

Autonomy of Domestic Regulation”, Legal Issues of European Integration, Vol. 29, No. 2, 2002, p. 129.
@ See Korean-Measures Affecting Imports of Fresh, Chilled and Frozen Beef, (Korean-Beef) AB-2000-8, WT/
DS161/AB/R, WT/DS169/AB/R, 11 December 2000, para. 152.

[F] k-, para. 161,
[f] |-, para. 164,
[@ I, para. 162, 164,

@O®ee

@ [F.L, para. 172,

Korean-Beef, Report of the Panel, WT/DS161/R, WT/DS169/R, 31 July 2000, para. 675.

See Alan Sykes, “The Least Trade Restrictive Means”, The University of Chicago Law Review, Vol. 70, 2003, p. 417.
See European Communities-Measures Affecting Asbestos and Asbestos-Containing Products, (EC-Asbestos) Re-
port of the Appellate Body, WT/DS135/AB/R, para. 172.



MEi%EF

A DR AP AN G E B 5 1k A ) 2 1R A
M. WE. 7EEE-EREO, 2K
RO, OH—FRROPEN T “HplEN”,

=. WIOKRE:F “nwEH
3" B 37 3%

TR R YR TE 5 5 Frim e Bih e 1
“AELEIRA” AR, LT DSB i —EC
BRI ZEHE, %03 B2 52 A JC HLAth 52 P e %
Teie TR i, Al A X ZR R L RAL
FET “hBEHIER” ARSI s, ARk, i
BATE WTO BUUEZACT AR A, X s
PR AUR#RA T IR . AER Sk xt
U AT BT 3705 B AU L URD LA AR .

WTO W5 T “whBHNR” Waryy,. £
FUAIAE GATS 5 6. 4 Z09IR A L. B DR 38
GATS % 6. 4 ZZAGHA N “NFE” (imbedded)
PR ] PN A A a0 A T R R A, AR R B AL
WTO F 1995 4F sz 2 e g BN IR 55 32 & o
SR AL “BOVIRS TAE4” (WPPS), JFjRE
GATS 5 6. 4 I FiiRH s Hrp, Zih9sh
fsesiil, @ 1998 4EfR 4 R oy B 2l T (4
HAURE S R L 8. © Z SO =y < —
FERLE” gk s BN MR T — A

2015 475 2 1

B RN S GATS 45 16, 17 &=z 4h
AR AR DG P AT EER TR T . AR bR E R GEA
BURMFE T BWERS . SRAVFISCE . 78 B A FIRICER
AN RS E AL ER RS, ML E R,
S5 N7 A DR S it %ok B2 2y 1) BIR TN A5 ek Ay 52
PE Y BARPT TR R EE . 1F Y B AR (AR
TR E 2 b s 21 M 55 09 = 03
ARO s MRS FiE . B AE B EsE.”"© 1t
5. H 1999 45, “HROIRSS TARA” # “ENE
il TAE4” (WPDR) B, HaastiE T3 iz
U IR 55 57 1R PR A AR 1) 20 A R AT R L, @
Horpr, BRI I B RE WA R PN A
M AL O XKk 2 AR R A
COUEE AN R IRIR T4 A AL

TEX 7 R IA TR, WTO Fr i fif o WL 5
T BN (P, 5B RS Z Al
FEFAREETCI . HIRARTE X7, A0
S E E N AT BN Mk
JRIKZS LIS ST 4 B A 5% [ AT WTO 5 g i
WIAGTEZ ) b 25 S AR I . FRBEAISE I,

(—) “EHEMR” B XFARRE LR

BB T A, WTO 54 EiEE—FE, B
WA B I TC T BN 3 — A S
TN E . © GATT B SCA L JE “ 45 i)
(proportionality) ZEZIHIE . R DSU S 3. 2

@D  See United States-Measures Affecting the Cross-Border Supply of Gambling and Betting Services, (US-Gambling) AB-
2005 - 1, Report of the Appellate Body, WT/DS285/AB/R, 7 April 2005, para. 306.

@ [H.L, para 70,

®  See Brazil-Measures Affecting Imports of Retreaded Tyres, AB-2007 — 4, Report of the Appellate Body, WT/

DS332/AB/R, 3 December 2007, para. 182.

@  See Decision on Professional Services, Adopted by the Council for Trade in Services on 1 March 1995, S/L/3, 4

April 1995.

®  See Disciplines on Domestic Regulation in the Accountancy Sector, Adopted by the Council for Trade in Services

on 14 December 1998, S/L./64, 17 December 1998.
® [F k., para. 2,

@ See Trade in Services, Decision on Domestic Regulation, Adopted by the Council for Trade in Services on 26

April 1999, S/L./70, 28 April 1999.

® See Working Party on Domestic Regulation, Report on the Meeting Held on 17 MAY 1999 , Note by the Secre-
tariat, S/WPDR/M/1, 14 June 1999, S/WPDR/M/1, 14 June 1999, para. 7.

©  SPSPREH 5. 6 RMTERAE . “HHE 5 K55 6 3R 5 . BRAFAFEWTRNGOL, 00—t xT 52 5 9 BR i AS i i B
FORMBREE . FTENER AT AT B A& BRI ) —f67t . PTSC80E S i TAE Sy AR, B3R
Gy BRI R I 7 e 2 WTO BN AE— 56T “DABEAEMN” AHSCHY IR ALE . 8 IR FE GATS 55 6 45301
T OB AL LUK WTO 51 EVRHUART “b Bt mofi ez 851 .



MEi%EF

FROCT MR RE S RE E BR A L AR W WTO
RO EER . R AR BRI H SR s8R 5
[ D R [ B ) 9 S e v i M OG- b M
W7 BfERE . Horb, W RN SE B 7R AR R NS E Bl
B oy 5 B ] /AN A A O I B D vk SR
BN & R L URHLR B EZE IR .

1. “seZpEmX” #9430

LRI B TR E R E L, IR R
Ak e Ry R BB AT U B Ry R R
M@, 4, ZENEE E R B Rk
AT R RITEEER 7O, b BRI AL 2
JEal, AR UL R RSy T HH WA
FBi LB, BT IE sk i dr o i
A AT D, — RS . AT "4
RHAEZH R = “ENH” (suitability) |
“OAHELET (necessity) A “B CEGE I Cstricto
sensu proportionality) ,®

“HEMMET e RS B Z RO ER . AP
it 5 Hbs Z AAFE R C & A B T H
PREgSEEm A AIE M. SR BN 1Y
S, CWAEMET RGN AR W] T R P
TEE B0 THT 52 ) d5e /N AR5 it . AR CBR ¥ BE 7E The

WTO “@hZZ " AT

Queen v. Minister of Agriculture, Fisheries and
Food and Secretary of State for Health —Z2 %%
A, “UAEAE A GaE R i, T e PR AN B
FRE"C©, %AW WTO 2 Z 4
7 BN, HiSGR Ry e 5 IR
L 77T 2 N A B oY 7 s TR K6 R A DO 7
To B R 203 1 haE B Z RN AUAET . Hb SR ¥ I
PHEAIWTR L, © Hetn, P AR B 1Y
PRI A, R EHE A B A i S AR
XA Bhnss A A, “HeElE N B T A
{EHIT, DR TR AR TP A 2R A BN BURR )
I o 117U e S S IV i e S A
LRI VRS — A TR AR T e
R SRR TS EEEN®),

X AP DR B, FRATTE
R BT B S A P IR, o
B oA ATHR R Bk S R R B A J )
H BRI IS B AR Z B L BIOC R Z 5 0. Rk
ST RS R, © BTREBEE X -
) A —WCRs BT TR AR B A R
A ) DR R AR B DX 4, DRI 32 43 B ] 0 R A

O fEE. BREWNEDEMERELE S, “0E” X—MEARS “WE” moma—ilkzs ot wBH. anf, &
MIZ AR X 5, ARG, WTO NS, 5250 B, RRDIE R /) 7166 52 A LI AR &5,
P, TEASC WTO ISR, 2 B —A— s SRS, I OR s @ k. sk,
“TERE LI R A — RS AT S B BB A SUWRIR

@ EZEM: GEREATERE MG, 2 CBOXIBM) 2012 455 2 1,

@  BEEE. (FITSRERE T RIAFPERN), 2 (BE2IT8) 2003 4E55 5 ), 4 82 L,

@ ZUWE 97T TEO, T,

© EWRZFERREZ, S5 9, eI X, S2ElkZ . ATBukh AR, #® Qi S5tak
JE) 2001 AE5 6 31, 55 42 44 U5 PREWE. CRTGRREEE P OARARIEEIN ), 2 GE2EEE) 2003 AR5 5 81, 45 81 3it;
BEFIN: (G WTO B PR LB . 8 (BUREAE) 2005 4F55 27 445 4 101, 45 180 015 FUSIAED, MBI,

©® Judgment of the Court (Fifth Chamber) of 13 November 1990. The Queen v Minister of Agriculture, Fisheries
and Food and Secretary of State for Health, ex parte: Fedesa and others. Reference for a preliminary ruling: High Court
of Justice, Queen’s Bench Division-United Kingdom. Substances having a hormonal action-Validity of Directive 88/146/
EEC. Case C-331/88, para. 14.

@ ZWEI7TEO, e,

® XEFEAERIE A TS LG E I A R R S B AR Z R OC R A B K S SR Y AU
(weighting) I “F-ffif” (balancing) ; MGET, ZFPFRZE . FRHIFEIEH R SEI0 B AR AR PRI 2, 1508 it S it Sk 19 X6
b A BT A DR 3R A e A 4 T A 43T o 4 TR AR ASUAR 3 TR 8 R P 2 Y H AR ISP T S AR G I R A R URR
BT, Joel Trachtman $ “AZEHEIL” 43 R PUABPER: &Mk, S2PE, & ORI b (SSEEE R W
AR—U T . 20, Joel Trachtman, “Trade and -+ Problems, Cost-Benefit Analysis and Subsidiarity”, European
Jowrnal of Economic Law, Vol. 9, No. 1, 1998, pp. 35-36,

©® ZWATEO®.

— 100 —



MEi%EF

Ry AE ST RS RAS S S AR 2 ] AL
. MK, X HE DN X, \ik
S P Rl TR TP TR AR W A T T AR B )
SR, VA E B A 2 L BRVE M S i R b 2 TR
RIS W, A ERR. O

2. UMK BB 8] Bk kK,

WTO I “eZPENR” H AR MR T35
Y NES ol i RS 115 - € AR 3 i 117 Wl o1 P
b BREE— A AT C e Rk, (P
A B 5 FRMEL T “HEREARBUEATT S BN
TN S AR SR A BT LT B BR B Z Bl . ©
[FEf . BRER ARG A T s s
ZERE s o VA8 U1 W T = 1715V L G =SV
BHEEMIRR . “FEATHEAUTR, A AL R R
BESF LU0, RPSERMAR A AT AR A7 S AN 15
A EZ B AR I T RO, 7E kR
F84140 2001 4% (TR 5 IR 554 HIAE 2R 48 4 )
H, RKBEAEFE T CEeEE N R ©
1972 4 Internationale Handelsgese Rschaft %
H, BRERIRBERARA T LR R B S X
A NATH A BRI GE AR o — e A 15 BT 7
(LR 1988 AFPHE AL S b, B LB
P22 45 TR T 52 S AT AR AR FHAS G 38 L 91 R

2015 475 2 1

FEHH RN © WEEZNEMh, K3
B H R RN R R Y — R
JEOU) i N AT R, ANAE 1990 4F The
Queen v. Minister of Agriculture, Fisheries and
Food and Secretary of State for Health —Z A7,
MR R RS H . ARAE L s, “anfEAE 2 A
FAmE . TR e R AN B E RO, H)E,
FEIEZ R0, LB R e, @
FESEE, P — S TR R
A KR T BN R, 5 — ik
I EBEXATECER T o A B0 B T 38 EE
BN R R A, B A— e . 6 SE
AR T2 N A AU R, BE ST AL
elEEs, Hrb, LEEES 158 8 FME,
Eos “EH5AMNER . NS MIE R, LT ERES
LIRVEIH " . U3 E &N T T B ARk
AR 0T P B B2 2 T I Rt sl 6 e v 1 Bt
A RAR T 55 5537 X 4 M Sk il A7 3 k.
B — sy <2 [ SpERL AR T
SEPRIE S 2 1A IR 55 H AR, HX N PR 5 1Y
SO R R AMER . — R R S BRAEFN PR
TR TR S AR S b A 357 ®, RME A
158~ % N1 I 87 ) B B~ S i i3 N v o £

O WTOZERBEEEPE M, FICKS K. HF WTO FH LT “HGFEN” fENEE, 56 “TH
BEN BRI . B AR VRN A S ot AR B G117 4087, B ANR ROk ks . Rk, e
RS 3 G Vw1 (7 (17 2 i v 4 R 71U e i o S s T = 8 G 0 e = s I V3 R [ R G
NI, TR B SRR AT, SE TR AN RS E . M Panagiotis Delimatsis {U-F
Ny, FURHUATERE E— 2 AR TR b 3R . 2 0L58 98 TITE®, Panagiotis Delimatsis 3C, pp. 388 - 389,

@  See Consolidated Version of the Treaty Establishing the European Community, at http://www. frontex. euro-
pa. eu/assets/Legal _ basis/12002E _ EN. pdf, accessed 2012 - 7 - 25.

@ Treaty establishing the European Community (consolidated version) -D. Protocols annexed to the Treaty estab-
lishing the European Community-Protocol (No 30) on the application of the principles of subsidiarity and proportionality
(1997), Official Journal C 321 E, 29/12/2006, P. 0308 — 0311, at http://eur-lex. europa. eu/LexUriServ/LexUriSe-
rv. do? uri=CELEX: 12006E/PRO/30: EN: HTML, accessed 2012 -7 - 25, para. 1.

@  See Directive 2002/21/Ec of the European Parliament and of the Council of 7 March 2002 on a common regulatory
framework for electronic communications networks and services (Framework Directive), 24. 4. 2002, Official Journal of
the European Communities, 1. 108/33, para. 41.

® 204 100 T EE®, Joel Trachtman 3, p. 74,

© ZWE 100 TEO, para. 14,

@  See Judgment of the Court of 5 May 1998. -United Kingdom of Great Britain and Northern Ireland v Commission
of the European Communities. -Agriculture-Animal health-Emergency measures against bovine spongiform encephalopa-
thy- ‘Mad cow disease’ . -Case C-180/96, para. 96.

® Loren]. PIKE, etc., Appellant, v. BRUCE CHURCH, INC. 397 U.S. 137 (90 S.Ct. 844, 25 L. Ed. 2d
174), query at http://www. law. cornell. edu/, accessed 2012 - 08 - 10.

— 101 —



MEi%EF

SCIERS, BB RN I R R —E R ] 4E
P [ T 5 OR8N 19 B Se S 2 T
SE PR I K1) 52 5 7 H 5 ) HEAT T AR
FAE% (struggle)” @, Segerh, i 2 b xd
MR RAR SRR AN S 45 TAR KA REIN (def-
erence), UIFE Minnesota v. Clover Leaf Cream-
ery Co. FHp, WEBEAERE T M AE 14l H 9B
AN 525 3% . AR VR A AR AT DS 07 25 A 1 vk
##.© ¥F Bibb v. Navajo Freight Lines, Inc. %
o, YEBEIAR . iR In) Y i R AR AR LA AR
Tiids s YEBERE AN WA T 58 %8 T 58 BUA R N
Hbrfoh &id . TR T i, BUR e
JEFMALIE."O Behb, F& 2 Bl X 17 BT
Tl 25 T AT O BRI IEAT R s RS PR
R A, JFBE L R T REA M LE
PRI A — s 00 VA2 B A S it vh
DTG — S A RAED, (R b A —
WS i D) NSO 3 B ) 3k o A ) E ],
JRCAAT I T P o A ) R A ©

ERE . PUHTBEEE UM WTO &
REA R G I E SR NI R R o o N R =

WTO “@hZZ " AT

SV UL AF RAT BLk 22 3 L AR T i TR A
FEo 16T F L A AR T X AR T B T Y
WA FRIE F AT B IS A A 2 1 i o
EITEAT R HF A B LTI L ZEHEN" O,

SZ . WTO DB T 4% [E vk SL .
IR A% FESCBOIF AR . SR 22 % i v
FIAZTT ML EB k= . BV ik R A s 24
IR - WAFEAR 2 25 b o, 6. BRZ (]
(g “EEBI I A A g 7, JC i A
Rk, e, BRI R R BB A SR
W HRAAAEZES: . AN, A EEE ] e 2k
7 b G — 2 U R AR A T, 4N
e EATEGE R AR R A S B 5
M) VIR RS VA S €L P~ RUIE T ()
WTO “Z " AR T bR AIRZE

(Z) BREREH “DEEMIKX” ANR
HiE)E L EFHEEXS I

RIS T GATS 56 6.4 2515 H—JF
Yl N = SR THE R - XS ING P I EIVN
17®, Horpr, hEPEMNHA R iR
B IR ME R 0], ©

@ Camps Newfound/Owatonna, INC. , Petitioner, v. TOWN OF HARRISON, MAINE, et al. 520 U.S. 564117
S. Ct. 1590137 L. Ed. 2d 852 (520 U. S. 564117 S. Ct. 1590137 L. Ed. 2d 852, 520 U. S. 564117 S. Ct. 1590137 L. Ed. 2d
852), query at http://www. law. cornell. edu/, accessed 2012 - 08 — 10.

@  See Rennan, J. , Opinion of the Court, Supreme Court of The United States, 449 U. S. 456, Minnesota v. Clo-
ver Leaf Creamery Co. Certiorari to The Supreme Court of Minnesota, No. 79 - 1171, at http://www. law. cornell. edu/
supct/html/historics/USSC _ CR _ 0449 0456 _ ZO. html, accessed 2012 — 08 - 10.

@ Douglas, J. » Opinion of the Court, Supreme Court of the United States, 359 U. S. 520, Bibb v. Navajo Freight
Lines, Inc. , at http://www. law. cornell. edu/supct/html/historics/USSC _ CR _ 0359 _ 0520 _ ZO. html # 359 _US _

520n5ref, accessed 2012 - 08— 10, p. 525.

@ ZSWEDL. GEOEVEFENE W EE L), 3 (BRE2E) 2006 445 11 1,
® &, Executive Order # 12866 Regulatory Planning and Review, http://govinfo. library. unt. edu/npr/library/

direct/orders/2646. html, last visit 2015 -01-15; F 7K

B 8520, 21 Zoh), AR (AIEBFAE) 2005 AR5 2 M.

CAR AR 3 7 AT B ERis l— L (AT B/l

© B CE RIS RO AT —— D AR SRR AR5 ) (Rl (B « NSOk

R ) 2002 AR5 1 8,
@ BWHE 100 TWEQ, EHEMFEL.

® Working Party on Domestic Regulation, Report on the Meeting Held on 25 MAY 2000, Note by the Secretariat,
S/Wpdr/M/6, 29 June 2000, para.5. Working Party on Domestic Regulation, Report of the Meeting Held on 26 June
2009, Note by the Secretariat, S/WPDR/M/41, 24 September 2009, para. 3.

© i, WTO RBAL A, “2” ZHER GATS £ 6 25500 F = A B Hl i it e B 1554 WTO B ARG .
Z: I, Council for Trade in Services, Article VI; 4 of the Gats: Disciplines on Domestic Regulation Applicable to All Serv-
ices, Note by the Secretariat, S/C/W/96, a March 1999, para. 17. %5 i, Working Party on Domestic Regulation, Report
on the Meeting Held on 29 November 2001, Note by the Secretariat, S/WPDR/M/14, 29 January 2002, para. 53,

— 102 —



MEi%EF

WHZH] s BGATE T I B K K 1)
HARNZE, IiEYS B e, S2milzin
wEL DEPEINRR =m0, 25
BT AR R T R BRI 9h
A GATS 5 6. 4 ZRHYRA L. RE L ek, B
PUER G R H 5, O GATS 26 6. 4 kiR A
GIN CAEVEMNA” . AR CRIET T AU E
WA S AW EZNE, IR BB w1
e “EE{RiMm” (unduly undermine) X—A4Y 17,
RN, MR — A SR AR AT
bR, XRS5 K W] DU bt s A 45
(R T T AR %) e iy R P B T P A A IR
(second-guessing) ,”©

by b, TR TEIE R R R A R TR IR H 25
b, SEEBIEH— DR 1. C R ERA R R
f Ty A B R HEA TR A 7D, g K S S
G2l ERAR, MERRESERNE
A, A WM A A B8 N A i 22 1
JEATRERY . @ T BEE R A IR A RIS D7 S 31
WAL . REUL, MERE SHER H iR al, )
W, SO BN T IR A S — A ORI
MIZERE” . &R, X LB B0 0 A Bl
[ 2283k M —F, B, %3 Enl 51 7 OB
ZUS SR BRI AT IR AR OR R,

2015 475 2 1

IFIIRA G 2 BRI R — A R R4
SN 15 NI W7 R A - el b WS
BN, EpRRARA SV
GATS 55 6. 4 2% FURZIRIEA T P9 48 i L 3R
I B BRI 4 AT A
AN . ELPEAR R R T SR TR B Py
BRI FER, IER BRI S5 X
—Rr. BPERERLRINN, WTO A KT “ab
FEPEINE” e RO RNE SRR AE AR . IRIIE
Ao ORI E R A RN A L ER.O 1
Gh, R EREPERBEE TR . Wk
e i ) P B A HR 58 R IE R (JOB) 3,
PR R O ST BRI B R A
GATS 5 6 ZRHICA, @ B FE J& 74 7 5if 1 40 2
RPN ARAE K 5L A AL, I A R E K
SRR R AE. ® B it K SE ¥ CACP)
R E R W ERR, E N AR R 32 T
“OAEEMEMN”, AR EAZ AW Q R
WAEREAKIIELK (LDO) £, GTAS HN
WEHA WTO B —FE LA s 2 ) . &R
YR FIH G GATS L% LDC FH R #%, L
A& R L R LA g ©

A B3 R M sR GATS [ 45 il 20 4

O  RERRFBE R i LR P 25 7] 2 W, Working Party on Domestic Regulation, Report on the Meeting Held on 11
MAY 2001, Note by the Secretariat, S/WPDR/M/11, 7 June 2001, Annex: Informal Summary of Discussions on the Checklist
of Issues for Wpdr para. 57, RGN “whZpEMER" ¥ M AN RYHER] 2 W Working Party on Domestic Regulation, Re-
port on the Meeting Held on 3 July 2001, Note by the Secretariat, S/WPDR/M/12, 16 August 2001, para. 51 - 54,

@ Working Party on Domestic Regulation, Communication from Brazli, Canada and the United States, Views on
the Issue of the Necessity Test in the Disciplines on Domestic Regulation, S/WPDR/W/44, 22 March 2011, para. 1, 8.

@ Working Party on Domestic Regulation, Report on the Meeting Held on 3 December 2003, Note by the Secretari-

at, S/WPDR/M/24, 22 January 2004, para. 47.

@ See Working Party on Domestic Regulation, Report of the Mmmting Held on 18 February 2011, Note by the

Secretariat, S/WPDR/M/48, 17 March 2011, para. 25.

® Working Party on Domestic Regulation, Report of the Meeting Held on 23 March 2011, Note by the Secretariat,

S/WPDR/M/49, 11 April 2011, para. 13.
©® ZW.EX, para. 12,

@D See Working Party on Domestic Regulation, Communication from Brazil and the Philippnes, Job (06) /133, 2
May 2006, available at http://iatp. org/files/451 _ 2 _80782. pdf, accessed 2012 - 08 - 04.

® ZUA 102 TEQR, S/WPDR/M/41, para. 23,

@  See Working Party on Domestic Regulation, Communication from the ACP Goup, Pro Development Principles for
GATS Article VI: 4 Negotiations, Revision, JOB (06) /136/Rev.1, 19 June 2006, para.1l, at http://
www. citizen. org/documents/ACP % 20Group %5 20Proposal. pdf, accessed 2012 - 08 - 02.

@ 102 HE®,. S/WPDR/M/41, para. 12,

— 103 —



MEi%EF

AR SRR 55 52 5 8 10 B R B, DU < b
MR AR AR BRI AT A, FEak
TR AL s B AE P A P 2
WIS — A im0 . A O () B
PEMRR IR, GATS S 6.4 Z300 F 9 “ B p: )
R NIZ E RO, RIE X &R R E
IR RN 22 5] £ 8 R 8 5 B0OC T % I A A
HE.© Hp E s W 2 R SR b R IR A
HI R DB S GATS 45 6 SR 1 055
PIAIE®, izt i 0 % B A8 i A6 1
(R ZEFFAEAR AT Ik, @ B 7 2 ok - 7 38 K ST
KT AR B A s B 2 B IR ) 1
WAL, i i 5E — S0 pl BOKE “ b BN BUR
b, BERACLCYN A FMESEAT “ A ZEHEMIRL” IR
F Y B UL Z IR B A7 AE RS R . © Fi 1
W SCRHTAT I R “ B R, R i
TSR0 e 2 i 2 1 D PR A8 o A 1 2 IR 43, ©
BB AE 7R L 76 B 5045 ) A R
22 ) S B ) st 2 S ik, @ B RS A [
BRI, W H b SRS E A D
BT A KR E . ® fF B
SN 21 F-T ( E A =N DS/ =R NS R
W, HE P R 20 Y A L, ©

AR, AE AR IR L, B R ST
Y BRI REA B — 3. #2011 4F, F
EESWIF R & S P E LT sk,
EAU 5l NN S o= D (B @ Te b= Sl 3 o [N
T4 AR A DA T A A T O X A R
SCHIWTROZE I, T LURHE % B 20 NS BT A7 15

205 103 TUE®, para. 10,

ENCRS)

retariat, S/WPDR/M/47, 31 January 2011, para. 29.
Z 05 103 1@, para. 9,

Z: 013, para. 16,

Z UL 3, para. 12,

20, b3, para. 22,

Z: L5 103 THE®, para. 19,

SNCRCESNCNSNC

51, 27 October 2011,
@ 4103 EQ,. S/WPDR/M/24, para. 47,
@ [6) I, para. 53,

— 104 —

Z L 102 TIER® . S/WPDR/M/41, para. 18, 13,

WTO “wh B AR T

T T S R AT ST RAAL S S e R o
WRAGRABNHIN . 1 2011 4F 10 A 43 16 4 il
TAEHRA W L. A KFHEHNT “HR,
“HiE” SFFIR.O 2 b BRI R
IR FT . GATSE 6. 4 ZRRFIRTRIIE . 1
CPEEEIL” IR FNFEACR T AR E

() RERMERAM LIFHE “BEED
X" BRREE

JEATE GATS 55 6. 4 250 R A T
RS, LU Tt B Tt i e,
R e ST, A B LR A
VRHLR e S P A fRE . (HSEBR By Al i — Lk
IR AR L URHLR R AN 58 4]

SRS . —Lep s % WTO L4/ L
U T “e BN AR H AL Y. X
HAEMIT WTO B3 b £ 9 0¢ T w) 2
PRI SO e 2 WTO Bl A3 4k 17 1 b3 ZER
RIS L A M LURPL C T e 2
ASCPRRT . SRR R, T BI7 1k A R 1Y
T 5 LR BB A A RE Y RN SR TE TS
NELRIFTE @ 175 2480 45 b A 12 S SR LA IE
ACE . AR WTO B 5 N E8ZS2% YR IE
AP TE KA EL 5 A gk T 2 i i R 52 491 512
PR bR A AT T AR . SRS, RO T
ARG RN KA EM I, [WTO #4354t
SCPFRT [ LR s BRI i
BT AIRZE D7 SR B T AR AL — A L@ i
AR AR A e A LU IE SO A L SN L VRPLAY

Working Party on Domestic Regulation, communication from Australia, S/WPDR/W/1, 19 July 1999, para. 1.

See Working Party on Domestic Regulation, Report of the Meeting Held on 22 November 2010, Note by the Sec-

Z: I, Working Party on Domestic Regulation, Report of the Meeting Held on 27 September 2011, S/WPDR/M/



MEi%EF

KT “WZEHEWR” IS S W/WPDR/W/27
IF, SEREIPEL T 2 A B, BV R A iz o el
AE-F B SN [R] B VRHILA LE AR S 451 v ik i 2
RPN EN G, O KR W RIE T 5 92 B
KF It — 2048 N B IE AR TR S 20 . A
R W UL, b, RCBEACER A AR 15 4k
W/WPDR/W/ 27 3t = Diiht ] 155 WTO
—FCPE A S B, AR A SR
Hir “Frabds’” XHE—4)ih, Xoedmate TIE
HIEFEIRFNN GATS 55 6. 4 ZR i) “H it A N
eI X 57 5 BR A A B R B 7 ©

WO BRI Y, AE—ERRE E R iR A
TABATEAER b I ASINE WTO 4 ity ff 2 HLAG Xof
NAR S I N7l 522 N K (IR 6= S = R 7 N T =
AP IGAE AL P R A LR [ T 3
fift b RIS ERAM LR R E 4
AHRIEISL )

1. 2 F “we#grm”

MRERAE GATS 2 6. 4 25 FI W 5k fii
“HeE RN R BN O, i % R X
VLR ST ER K T LA T . @ 92 [ i ] kK
W, BRI O mIE R R Ee R ) R A
BACE GATS T R “whBHEIHEL” RO ©
PG, EpJe A I iR it 25 8.0 g
TXPIZFEIFoR G, R Mo “A G
Fel” i@ IR PEIIAh “HOBI R AT R
A CEMME” B ® BTARAEN R R, R R

2015 475 2 1

Zhy CHBEN” e IR S A B M
KO A R 2. © X B Y 3 2 i)
A, BREEFR N, MR Ll s ) s 32 2
WHE—mimE NG, 5 WTO 5 AFO,
MCEIFAETE WTO FREREE & X Byt )
o,

RIAEA MRBE 5 o PR W . BB AE GATS
55 6. 4 ZRRA R IR A% I PN A I 20 A Y R S
R, H—HEummiH— RERAEE, EPEE
BB e g 5 ] E AU @,
(AR FAFER AN 2 X “ L] i) SRR Hp 4k
MY . RIVE A6 “ BB S 3RoR &I
BOREE — BRARRK R B W e sl ool
JEN” A WTO “ BRI, B A i
A ) S 3K AL B TGO X K — M A
RS RE . 28 E iR Inl 5 XS B b X i i o e
EREE R, B — IS . WTO B 5%t
TG — ELAR R T AR ml A S A WTO 5
WO, ERHRSE. BB KA L
VRHLAL 75 [ — 2 R R W — A i 28 v S B 1 B
W T CHe BRI, RO R B T )
WS, R L R T T L 5K
A LYFHLA X “ e ZEPEI” BT L e
W PR Z RS

2. X T “EH AR Fo RIPKFET Bk
A

WTO A3 4k 56 T4 4R _LURPLA ] i fi

D See Working Party on Domestic Regulation, Report on the Meeting Held on 31 March 2004, Note by the Secre-

tariat, S/WPDR/M/25, 18 May 2004. Para. 73.
@ BN 103 WHE®, S/WPDR/M/24, para. 58,
® 2103 ED, S/WPDR/M/11, para. 10,

@ See Working Party on Domestic Regulation, Report on the Meeting Held on 2 October 2001, Note by the Secre-
tariat, S/WPDR/M/13, 21 November 2001, Annex: Informal Summary of Discussions on the Checklist of Issues for

Wpdr, para. 9.
® WA 103 THED, S/WPDR/M/11, para. 18,

©® See Working Party on Domestic Regulation, Communication form the European Communites and Their Member
States, Domestic Regulation: Necessity and Transparency, S/WPDR/W/14, 1 May 2001, para. 13, 28.

[@] I, para. 15,

[@] |, para. 24,

L 103 5D, S/WPDR/M/11, para. 20,
[F] k. para. 31,

Z 5 103 TLED . S/WPDR/M/12, para. 52,
ZIARTTED ., para. 16,

®6 6 0ma

— 105 —



MEi%EF

BRI B SRy . i 2 R0 E & B .
LRAM LRI AT A Bz “IEX4%E”, H
AT B/ R S S B AR . O
RS AN A . JEAR W . R[]
B S TR KA R s
PR AR A it v B AR 2 4598 .79 1
PUTE R & RoR, XA A5 Ab iz 45 18 b 1178
KAFIEIE X SHER G RRFRAESE.O £H
WHIER G, IR — B2 S tkny”
(factua) . FLUNZE 25 Bt (LKA IR AR
T 4 Uy fife R v Jo 5B i 53 ] P A T DR 4P K OF B E
AL F1) . @

B Z BT AAS AT B A5 4k OC T & 5 4 A L
VRHLA AN o A B 01 B 2 19 BUK B R iX — 4518,
PLIZ 5% R A EURHLA A G B A G, [
m, FERAFNE— =30t —%h, LRAHAM L
YFHUAIA A . A SR R 53 0 2 B PR 97 7K S AS B A
L IRHURE AT LA 38 sk SR IR 5 it A 4 g 0 ) AR AP
K. © X — R A R B SRl
A RAILA AR 45 1R 0 2 1 PR B KPR i
IR i 2 1S o SE X — 22 R K S ) B AR T A
s HFEEEATT G B R” W
Bokghi R, e, e E—FRED, EURHL
Pl [ A LR 4P KO N AR BRIRTE” B R
CREWDVES A", I A R AE AR AR R A
RS RS IRVESE R LT .© Wi,
AL AREXT BR3P K H e X — 1%

WTO “wh B AR T

o AfE, EGE FE AR HER R K, T
LBV WUy B E A WTO — ik
PEAGEF A KK . ©

AR VLR B — M TEE . A SR KA
YRR B3R T BT BE A, A ATT T LA A 5 ik
S HEATIEH], AATTHE AT AR — )8 1 R ik
FIrpFE o, IR AT S . 7E GATS
55 6.4 L, B2 kDL “ERBOKE
FR7 AR “IEY HFR®, 40 H AR TR
] A it P A o A, BRI R K BUR B
Fr7, AR CIES EHARTO, . B, BHMe L
W, 2K, e, e, eSS R R E
FALERMET “EREE B HE.O JHA
RN E TS Lk “IEY” —iA], RSP A
BT REE T RAM LRI “BR” 46
WTO #N i, e hE s, ExR4
A BRI A CA BB B IRAE,  HH A
RSP CEART Bl .

A, 75 GATS 5 6. 4 ZcrHA gk “Hir”
FERE, B0 2 5 B E — 25 TBT By
FEHS 2.2 ST FR sk H ARSI RS AT T3
W WOARIE B K AR Z i 5k s W]
ey, B9, FEantE BARSIER; AR Z K
SUN AR SR “BA R, & ARl
” C(undesirable) ; £ [ BY 51 Fe7m N J X AL g 1)
e, (HIA A S B o A 3K R 19 1) A AE 3 S R
M FIRATRE R, ik A 51 2 B SOME LA IR

@O 0, WTO 4k 30 Working Party on Domestic Regulation, “NECESSITY TESTs” In THE WTO, Note by
the Secretariat, Addendum, S/WPDR/W/27/Add. 1, 18 January 2011, para 84 (a), W, WTO FhF54b 6 TZ 34 r4
. S0 103 THE®D, para. 6, HXEGI L ZAM LIFHAIBRMEL T XYL, I United States-Standards for
Reformulated and Conventional Gasoline, Report of the Panel, WT/DS2/R, 29 January 1996, para. 7. 1; Report of Appel-
late Body, Australia—Measures Affecting Importation of Salmon, AB-1998 -5, WT/DS18/AB/R, adopted on 6 Novem-
ber 1998, para. 199, 200 - 204, Z: UL 96 H1iE®), Panagiotis Delimatsis 3, para. 5. 13; UL 97 TF®), at para. 73;
Appellate Body Report, US-Gasoline, WT/DS2/AB/R, DSR 1996: I, at 30 - 31,

S5 103 THE®, para. 43,
Z L5 103 TLFE®, para. 11,
Z L5 105 WiFEQ®, para. 73,

Z 0 98 iF@, para. 178,
Z L 98 TIE®, Axel Desmedt 3, p. 458,

Z: WL 105 TUEQ, para. 66,

OO

— 106 —

Z AT D, WT/DS18/AB/R, para. 206 — 207,

GATS FE/HT “EZRESK B ( “national policy objectives™) HJFITE .

5| A% 96 @, Panagiotis Delimatsis 3, pp. 394 - 395,



MEi%EF

5. O KBEINh, RNk It
E |V NIRRT ZE P ON

FEHIEH, B ARYERFAND, B 5 F 2
O Z BRI A B e A S S0 nl BT A 5t
FAOE AW, & B B A HE w1,
ABRBN S, BRI RA G BA LS L (legal
implication) ,®@ M TBT WhE 4 2.2 £ F145 2.5
KZMPRRE, X—UlkIFIRRAER, TBT
PIESS 2.2 6T HIRIRZ IR i H
ARRTF” (inter alia), WiFIFARXT 5 H bR 2Z (6]
FHERHAZ BirZ B #EX R (priori-
ty), {H TBT HhEs 2.5 £HE. T TBT th
SEHS 2.2 4% “HIAR A B EBR . UK IR E BRAR
HEMRS I, TR 4F & TBT hE, X —MaE
MAUF-ZRE TBT PrE s 2. 2 2550 B H bRl
F-EE ARG B Y B AR B A o] Ae A5 5 TBT B i 2
Fio Bl TBT MhE s 2.2 4600 2.5 2 HLE
TEEFRZ RSt IR ASAE) i FH A 178 0 U A
E. UHA—ER “F X7 (implication) ., I i%
FERE Sy, BB TR — A RS X K
XA FALARE JE A G FE B ARSI R
ETIEM R, AL bl “HiE T o1& ek
T b R A b AT T8 A T SEAS A ST, A R B iR )
GATSH 6.4 FHMAMEBREECLEE. AW
AR B2 R AR Ty SUNE I #
fept -2 2% — i RN, B RUR R
B ASREFRAI 28 1E Y B b2 T HAK . A —
AN, ERBOR B bR B8R 2 o8 1E Y
(M, R B i — v 7 ©),

2015 475 2 1

3. EF “eBALE ZRE

“HRELAATET WX e R R
AT L RN 35 R AR e B s
S EEE, D PR TE GATS 2 6. 4 25500 F iR K|
FYRFR T AWMLY, X5 LR M
VR AR — 5.

GATT %5 20 481 TBT hEAHIF L “GH
TR E . BERAM BRYUTER RS,
FE 337 . FRE UGS RA T Gk
AR RS BRGSO EINR .
Aid, SPSPRELN 5.6 ZFMTERIM T < BEAEN
W7 =AM & ARG LA A AT
FEPE . AT SEBLE 210 AR KSR 57 55 BR i KK
Wk K EAGAEE E T RER ER il
P BRI O 25 S 3 it e BRI, X 2
BCRAMEN “SLikE” fE BRI R
ME——RIE L —E . B A28

e, bR “BEAEET REEMN
BARMZ 0 f B R e i, 2T HAb e %
L CFFECRART . CEBRIRAT R, WE
e i i aE i 1 AL URDLAL A i B A 31 2
BRI, R, X—RBIFEA N LB
7 AR AR — AT T 2

AT SCRT AR, R 4 vl 28 ) 4n 95 337
K. BEFWEERMH T MMM b
G IRE Sk fi e BT, 7S ok i
Gy, BRAM VR E R e 4 I SPS Py
SEBDRAEH AR R A B A . ® fi
FEHA ) — 2022, L 5A L LIRHU AL

O S0 105 TUHE®, para. 9, FEEBORSIE W KXW HARZIE @A WTO UhE BRI Es . 03 E 4w e
BHBOR I N R R ARG ORI AR R e IR, DIAE#HETHE . A%, fEmg . wmit
A7 s FE IR RHEERT, B ENAT . M. Adb@EAZ asgm, MM R. SR WA AT, HE
“ NHJRE™”  (human dignity), Z: U, The White House, Office of the Press Secretary, For Immediate Release, January
18, 2011, Improving Regulation and Regulatory Review-Executive Order, at http://www. whitehouse. gov/the-press-of-
fice/2011/01/18/improving-regulation-and-regulatory-review-executive-order, last access 2011 - 05 - 26,

@ ZUE 103 WD, S/WPDR/M/11, para. 31,

® A k., para. 10,

@ ek HAREA sh 528 T4, Working Party on Domestic Regulation, Report on the Meeting Held on 20
March 2001, Note by the Secretariat, S/WPDR/M/10, 10 May 2001, para. 32,

2055 103 5ED. S/WPDR/M/11, para. 31,

Z L5 105 TiE®), para. 9,

Z L5 98 @), Deborah Akoth Osiro X, p. 139,
Z L 106 TWEQD, WT/DS18/AB/R, para. 194,

SECNCHS)

— 107 —



MEi%EF

MEACRE N 1% 5 BAF AR, M Hoal 5 BT
1E” W7 15 SPS hE AT &—HUN A E . WifE
PRER— A, LR “HRAEE” RN
U “BIE BRGNP 5 5 T I ) 28 U
FATBOL S 5T T LB E.O IR 7E 3%
B — MR Z K E I —F S . Wy,
“HHAAET ANAUE “BOE LA WA TR
S it 12 QR it T s 25 B PR X IS FE
Wl A" BB, © A, e
B G, BRAMEES | SEE R
VRHLRI T DL . e AN HAT B E A B0 15 i PR G ik
TRIEEH AT G, TR REH AL A B ARIED,
171258 P _EURMUR AR B L AL ke . A
3R ] DA T KL A R 0 T 440 X 1 i . @
LRAM LIPS G AR W
KA RIAE, AR T SPS Pre s AlE iy “HoRFI
ST, MR TIHEZRT IR S5 RAER
fpke, AEmblE—FR R, LRAM LRI
A 1A [ OC T AT BURAS 3 EUB AU AN A7 e
T 6 5 T A B P I e o © T 7 R
AT, BRHAN, “HEAAAET N
IEATBURAR G 2 . © SRk B4 R 58 FRR

WTO “wh B AR T

AR BN G T
FE S i e ek A i D A, IR 4 L
P2 AR LGN B2y WTO R FEAR
PRI, AR, SRR H R AR ©

M, WIO “H” T
“PEHETR" T

56 [ AH G ] ik b e 7 7 B 9 2 ¥ A =AY
IS E L HERE A L R RIRE AN B B 5
LTI 1 B e a4 7 | I 2 el
Y EPRTES], FILS GATS BARME RO,
i WTO A2 A S Baa F g oo e s A #
B Z MM R R A2, £ WTO Bz
R SEECEERR AR 00 T 3 e B K el B %
BURFIER RN T e BRI A w3 R
MEGL T A iE 2L

(—) XFEREAM LR “BEERK”
fRREAE M KA

LRIET A E AT LA, ML
AU VR LR e ZPEIN” A e ) R L 2 1

D See European Communities-Measures Affecting Asbestos and Asbestos-Containing Products, Report of the Pan-

el, WT/DS135/R, 18 September 2000, para. 8. 207.
@ ZWHE 99 miFD, para. 70,

@  See Mexico-Tax Measures on Soft Drinksand Other Beverages, Report of the Panel , WT/DS308/R, 7 October

2005, para. 8. 188.
@  See Mexico-Soft Drink, AB Report, para. 74,
®  See Korean-Beef, AB Report, para. 180.
©® ZWATEFQ®, para. 8. 207,
@

ZUEEFH (LB NEA WTO ML BT ). 8 (PRt Z e ki) 2005 4555 8 1],

® ZWH 103 5ED, S/WPDR/M/11, para. 31, LA R A 0 BAT 56 [ 38 b A 58 BURAE

B L 35—

A ERE K W2 H— R R RS BB L B8 T — B BUFIE, Christian Joerges Ay, 4], A WTO
—FE, AR BIRR, TE—1 “VAH” (governance) K. R ZEB LK — “ BRI EE
VA EZEHE, H), BREREBETE 1979 4F— MR/ R /F——Cassis de Dijon 1, “H O T H OB AL kG M
FIRFI— A CAEAr H O OB BOARE . X — 261 B F R BIS E M A RIE R SL 2 .~ 2 I Christian Joerg-
es, “Free Trade with Hazardous Products? The Emergence of Transnational governance with Eroding State Governance”,
European Foreign Af fairs Review, Vol. 10, No. 4, 2005, pp. 553 - 574, Panagiotis Delimatsis 1A iy Bk B B Fh 45
PE. BRI B S N ARG — T R BOA B AR [ K R EHEE . 2 ULH5 96 Q). Panagiotis Delimatsis 3C, p. 383,
KESFIN, KH A BEZR) R G EAARE 8 i85, JFREAEH 8 a RN ZiEY
PE. ZULEE 101 TOEQ, FREgEsC; £ T (PERRINEE B Rl iR BE Sl MR i o ik SRR L), 20 (BE#3FiR) 2001 4R45 5
W, 5 59-67 1L,

@ Alan Sykes, “Regulatory Protectionism and the Law of International Trade”, The University of Chicago Law
Review, Vol. 66, No. 1, 1999, p.6-7, 13, 30.

— 108 —




MEi%EF

WM, Hrbi FEAMIEE L KA ERL
PRl 5% R EALZ A BkEE.

& K%#F Robert Howse 43511, “WTO
TAT I 5 32 2 A4t P2 T il WTO BH ARG B 03 U X
WG T ASE oA, BOE R TH 9% 5 ) 4 A E K
{2 PRI AT, oo WTO #L L F 2
208 s B R 2 0L P A A ZR AR T T AR A
Al TR =B T R . Wik WTO &
(1 /= R/ BN O B T (o S Sy VAT G 2 B 319
IESRE N IE S HAR 0 H B A OR 5 2 B bz ]
1" O©, Tim Buthe th i, GATT A AT
i DA TR B T EAL AR S, {H SPS P
EAE— “ERMINES” (significant departure) ,@
Michael Ming Du Ak, TBT thE “EREIEHb#
AT ENERBT, I —FAp ok 219 75 X
fa J F N H EA0O),

HARR] “ B L7, 3£ E %3 John
McGinnis, Mark Movsesian 3§ i, WTO Ji% 51 7%
TBT. SPS g “BIEfRE 7 WTO "kl
I EATH S/ AR, {H DSB Xf “ah
BT ke, R PRI BOFA
RSN X 8 53 14788 T S A ST Jo T DA 1 15 15
TAEH e M HENZNK S T WTO KZ H i #
AL, X—RIERAFER: WTO RNGERVFRD
52 5 B Tl 1 Ay 9 0 JER] K 4 T BB S AR PN 5 A A
1”@, Deborah Akoth Osiro Ay, U0faf H 454
W52 AT 2 — BT 1 R HOR [R) R
GATT 5 20 S5k e h e de e th 17 “

2015 475 2 1

iR GATT” BybRME, Jaok EAL L “XF 57
SHIBREIZE " (trade-restrictive effects) MR
e, (B GATT IHJE “FH 5 BRHIBON” i SCA R
i, BRI, T o G T R T R R, ©
5 b, FURAE G GATT SCAR P T
“LAXS AR 27 A 5y Al e D5 (in such
a way as to cause the lest possible injury to the
trade of the contracting parties) [ HIE©®, i
TBT. SPS Y@ Al T “AX 5 5y i il Ry 5
PIE Y HAR b 55 W 2 5 5 BR#1” (not more
than) PG, XEH] “ED RS RE” JFIRK
BN 6% e, H R AR B IR RS T X —
FiE.

TEIPE R, DL DR G RE bR
ke BT, RZRREC DU — B
MEAEARCE, TIEE TR 5 O R DR K P Bk
PIEHL 7 G IR A — A [P R 2 A8 D3 PR T i
FIWTE LA RAILAL 5C T2 ) AL A R R T e A
ERRATEYE. D teah, Wb nl e AL gt
P FR A T JC s o S R A BRI DL i
/U 5R Ty BRI R o 2 US4 R A it S92 3 L
RHbR. XA, B0 E A I H bR 2 AR
LRAM IR E FARRASMEZT.® 5
Hh, — AR R 55 R T ik e D BR
R o W LB EAEIS 2 1. XN AT — A
B ERREMR B Y. XUk, Robert Howse 42 Hi i
[, AT IR PT A HAHE E, DUE 5]
A5G 2 B b 5 ARL N X 8 XURS A DG Y L fRe 2D B

@D Robert Howse and Elisabeth Tuerk, “The WTO Impact on Internal Regulations-A Case Study of the Canada-EC
Asbestos Dispute”, in Grainne de Burca and Janne Scott. Eds. , The EU and the WTO: Legal and Constitutional Issues ,

Oxford: Hart Publishing, 2001, pp. 283 - 284, 314.

@ See Tim Buthe, “The Globalization of Health and Safety Standards: Delegation of Regulatory Authority in the

SPS Agreement of the 1994 Agreement Establishing the World Trade Organization”, Law and Contemporary Problems ,

Vol. 71: 219, pp. 219 - 255.

@ Michael Ming Du, “Domestic Regulatory autonomy under the TBT Agreement: From Non-discrimination to Har-

monization”, Chinese Journal of International Law, Vol. 6, No. 2, 2007, pp. 269 — 306.
@  John McGinnis, Mark Movsesian, “The World Trade Constitution”, Harvard Law Review, Vol. 114, No. 2,

Dec. 2000, pp. 519, 515, 604, pp. 579 - 580.

® &0 98 MR, Deborah Akoth Osiro 3, p. 126, 127,
©® See Stephen Charnovitz, “Exploring the Environmental Exceptions in GATT Article XX”, Journal of World

Trade , October 1991.

@ 205 98 TiE®), Deborah Akoth Osiro 3, p. 127,

@ IEJJ_:’ p'128o

— 109 —



MEi%EF

S BRI A AR 1T, R % 30 R R
J1We?” @

B CTERE HBIEIT S, £ 07E JetE WTO
TN 75 5 A 3 — JE U b 77 A 3K 43l . Mein-
hard Hilf AR, “7™#& Lu i s 007 F 2 ik 230
RO RFR I FEATFEN . © Axel Desmedt 25N W,

R EFN |

pii

WTO “@hZZ " AT

h 333 7 H., 2T TBT thaE, WAHMW X —
AT I RE A5 N TBT B 26 2. 2 %98
ZHHE R ©, R R, R E bR
ALk AL E R X —HIEAR S SA
“HeBIEN" D, peAh, Axel Desmedt AR5
A TR BRI L R [ P 2 BRI

AR WTO FLI P& A B IR IA AT ™ 4
E A S0 f Ay E AT DR DG L A DUJ R i v
FHREM X% . @ Hudec 4522353 T TBT HriE
895 2.2 45 “[RIREEIEA L B s R RE SEHL AT fig s
BB X —HE A 5 A b e A L,
TBT YrE S HELM P4 tepl s ” 2k, @
WTO BALE SNy, TBT F1 SPS By af
T PR IR 5 2 5 IR 3 R 9 4 i BCR ] 3X
ARt [HAR] s X EkE
WTO RSN 2" &h ™
¥ e " ©, Axel Desmedt D%t it 2278 S,
AR AR Yk e3R8, “AR B 5 e A 25
ZIA P TR P AN BB M SPS P SUA

et GATT 55 20 LA SA 4% L il i
W TR Z ] B 22 S el 25 AS P e HoAt By
S B AR A T4 oK IR M, ©

BT Z LA TR LA S ) T O
s HARARFERAET 4 o] A iy 2
BrE W, @ Wi WTO X AE—A 3 5 DL 2
G A e S0 HAR AT I, R — A NI BE
BE) 8, G Robert Howse 28 #A+8 .  “H
WTO m)EALR L E N ECR H br iy 2R 4E A
{BLH) W 2 A A R RE Y Chighly questionable)
flufrgE—2 45 . IRZ NI WTO RE&AEH
IWEHIBIRE ST, AR EE R . X2

O W 109 WFD, Robert Howse and Elisabeth Tuerk, p. 315,

@  See Meinhard Hilf, “Power, Rules and Principles-Which Orientation for WTO/GATT Law”. Journal of Inter-
national Economic Law, Vol. 4, No. 1, 2001, pp. 111 - 130.

® ZUE 98 TiE®, Axel Desmedt 3, p. 469, 476, 478, 478 —479; Z L% 96 WiFE @, Mads Andenas, Stefan
Zleptnig 3, pp. 371 - 427, WTO SCALEAE “HH” FEMME, 0 “5REMEHHRTRIE” 5 46 FHME. H
PP AR G 3 I % SRR A A R B L 45T MDA BCE =y Rl 22 Z (B R “Eei” s “394#”  (proportionali-
ty) o HXFERRLE 5381 T WTO Fra#ag = led” £E — A I N %2 AR . Aids Axel Desmedt A,
WTO Z L HEBcA s “Hefl” 5N, —J5mg&R o WTO eEHAER, B—J7 2K 8 WTO B 5k WTO R
ZRE— AN EF A . 0 DSB R BB RN AMET  (mouthpieces) . A, WTO P “Hfil” JEI Y FZpEH
HastR, flidcily, WTO MMy “02”, “SHUEAE” SMErTRERCh “ i) JRAEEaT; g d, “ab
B iR RS (allude) T IGBIMEER,” MR IN, BT DSB ALE SPS AH 241 i 3 5 1 5% A AU 22 (- 47K
S, T TBT B W TC2 R fiffe ks, Rk, TBT thag b SPS Y &A@ “Helmm)”, 248k, fhidsg i, mlfif
I TBT PiE 757 A SR K o i 03 06 T8 AU 45 B EHRORE 9. 2 LA 100 TT{E®, Axel Desmedt 3¢,
p. 443, 447, 460, 464, 5 Axel Desmedt WL siZeMl, FEZETEFM NS “H@” JFN “RIZ8h 20008 51 7 BUNAT
Jy kg WTO Bk I EEAFE N[5l 38, #h75uN3C.

@ Z W Robert E. Hudec, GATT/WTO Constraints on National Regulation: Requiem For an “Aim And Effects”
Test, The International Lawyer, Vol.32, No. 3, Fall 1998, at http://www. worldtradelaw. net/articles/hudecrequi-
em. pdf, accessed 2012 —7 - 25, Tfi Joel Trachtman EFIAHIZIESFE TBT hESH “HA—W S0 HNE. &
WLEE 100 TiE®), Joel Trachtman 3L, p. 69, Panagiotis Delimatsis 1A}, TBT &f 2. 2 &3 EE BTG T 5 C0E, LU
K BPRAR TR RS . X GPR E&A A —IEm T ER.

© ZWE 106 TUHED, S/WPDR/W/27, para. 4, #2238 Wg [ WTO i F 4% 2R U WTO #5454k
WTO W “DhBME” &4 “F24 @R, nEi5| 16, Deborah Akoth Osiro 3¢, p. 124,

©® =W 98 WiFE®, Axel Desmedt 3, p. 462,

@ &4 105 WE®, para. 52,

® 204 98 TE®., Axel Desmedt 3, pp. 477 - 479,

@ ZWE 98 WiF®, Deborah Akoth Osiro 3, p. 134,

— 110 —



MEi%EF

Ut SR B ] AT P 00 00 JOG T AR k2%
MBS 20 7. O R 56 ) b 8 SR
W, Bl A HE AT A R X
John McGinnis, Mark Movsesian % B #fi 5 .
BB . AL N E AR R A A AR
TEAS A FLSE IR, (E R At 32 ) — AR R R
BINAAE, oo M A XFR#E?  (community
standards) NS E R S 2y, A AE ST
THALE R X, RICLE/R, 45 EAE
L) SRR K22 RO,

7E Alan Sykes B, W &M EFI Wiy “™
& AN R B A R 5L e AN
RERZ MIRVFRY . “HEEALAT RSB Y. dE
PRAr 3 A8 T B bR 055 148 AN 1 B HL A 1B
BRI Sy Ve sk ik, Bl [0 ] 15
T ] s 57 & 1) R AR AR R, i P A i 25 AR
ANy BRI R CYIRX AT DI Rk 5 Y
WRANFEAEBED , 31X — 7K A BUR 28 % 2 ff B
T EFHEE SBUA VIR R HG X—F K
143 R A T ) R AT T B iR R U LA
BUAAAATYE . TR E A I BRI R O
A ot A R DU (g Al ME S . PR, B S
B BOA T RIS N7 R e 4 B U DU e
HEATIRFA AR AL [ 851 1 Ak AN 45 15 Bt
BEERIAFENL . WA, WTO 25X — 35k
BB, ORI E IR SR N R R 2
s Sl fRm T,

2015 475 2 1

WAk, FEMIR, DM EEa
FEEEE L LW A, xR
BATE s, ARSIy, IBERZATE R
TEMA SR FE m A 2 HE /X 43 TiC 19 52 Wil 56 [0 L, B
W SLIE AU R . AE o — A B B £
Joel Trachtman AN, WS ELIG /17538 5 AR
FIHEAZ TG s B34 2 i S PR ML i Ui ) R
WIRBUA AL T A = 0% . 1T DA% 18 i vk B
PLiZin) B, T WTO Z fr L BwA] i LA fif e
“OLEEMEINA” BRI, SR H WTO “Srik” 8%
REHW. D SMK, WTO "k il
Skt Z X5 ELAT U (B0 W R YA P9 1 = 55 iR A T )
WP RE J1.© W%, X —H#ir e E e,
PRI SR ik B P ff N BEAG S IR LR IR R i 8 1 3
FH B b T AR S MR . SEERR . MK TE B AR
R AR, T 230 A 53 ST AL R
PBER R, ©

TE WTO I iR 2 o PR AT Tt DLk ) R
BITWEARGR ., WTO “LBEMILR” ke —1
BRI R o B AR AR N “aRe D B
W F] TR LRI, T G B URHLR DOK
WA IR A TR s AR e v A, DA S
T IO TER DA e . AT 3 AN B 2 R 2
[, He3E WTO HLN A s AR » M AT T e
AR A B S 5 | B0f 20T, (HXHE—%,
5L BT B AR & SRR L RbLA R
“BEW” (speculation) @ Xt AY 5S4 0B

O W 109 1 iF D, Robert Howse and Elisabeth Tuerk, p.326; Robert Howse and Elisabeth Tuerk, “The
WTO Negotiations on Services: The Regulatory State up for Grabs”, Canada Watch , Vol. 9, No. 1 -2, September 2002,
p. 4, FREFFBIEDLT “WHIEN” EEOOERIWE N S0 97 TUEO, e,

@ ZUE 109 JE@D, John McGinnis, Mark Movsesian, pp. 585 — 587,

@ ZILHE 108 T, Alan Sykes 3C, pp. 6 -7,

@  See Joel Trachtman, “Trade and ... Problems, Cost-Benefit Analysis and Subsidiarity”, European Journal of

Economic Law, Vol. 9, No. 1, 1998, p. 55, 84, 46.

® UL 108 R, Deborah Akoth Osiro 3, p. 129, Robert Howse Z&t ik HE FH N IR AIE S “HtiE
57 MR R Y b BT A R N R R LA SR AT R W, S L5 109 TU3E D, Robert Howse and Elisabeth Tuerk,

p. 287.

© & Panagiotis Delimatsis & i, 7ERRHABER SR . BRI BE7E 5 I HE R It J2 75 7 LU Bl . 289 A3 e
B S = AR GZRE EL D 7. B ULE 96 TU7E®, Panagiotis Delimatsis 3C, p. 390, %% Fi #2254, Rk

RGN, Bk B S A

ARG DT (e e 1 D A ik e 4 A5 259 M S S A 2 TR 2R 119 552 55 19 ) 96

Y. 2 Judgment of the Court (Sixth Chamber) of 8§ March 2001. -Konsumentombudsmannen (KO) v Gourmet Interna-

tional Products AB (GIP). Case C-405/98, para. 33,

@ ZWE 109 WFED, Robert Howse and Elisabeth Tuerk, p. 328,

— 111 —



MEi%EF

A EVRHLA b BN Y R VA AR R = B
SE PR AT I3 L AR AR X ) T

(Z) WIO iy “Rik8Ezh” 5 “EMHN
R HEXEREZ LR

RESR WTO FLNA B T4 52 A BRIl
VT RN Z BRAE , A TN %2 —E W H
AL, O ANE AN BE AN ] BB AL 2 R IR AL
MR mRMEE. O o B mE, ]
B WTO BGIE RS vl DR AR E . (H
RESRHIAE ) T X F b B e . A LT
LV BB EOR . B A KA Bk
B SR BE X — ¢ T WA 5 A B 32 5 1Al
Z R MRS T . B, SRR KA
AL URHU TR R b ZEMEI” B AEAE Wik
RESN”, X AR EMATH EW YRR, 15 A e
T L “HEER” wlikhESN

BT LM EIRAL R P #Y
R E 1 DSU 56 3.2 AR “fif B
BRG], A ISR IR BB . A I8
WE, B WTO i 7E GATS 4 6. 4 ZRH e
LI FNR A R IR B WTO
A RRAAAEZES . IR T AT 1 2 £ Bt
B, (ER 5 IR g TBT. SPS #il GATT #
W e ) i A T B AL PR A SO —TEig T
(GIEE NS I ST % 4 117wl (1% = 52 5 |

WTO “wh B AR T

Wy E BRI, IBAZE . BRFROCT “ahEL
PER” M BRA GO AR RRA S UN.Q &F
L RAM VR TERS K = N AR B B 5 A0
KRR, AR “HI4E”  (rule of thumb)®),
el e R, AR IHEITO, 2R AR
R A Z5 PR EIME LA 58 43kt SR 17

2T B R EH EN R
W, NN A AR, WTO PARAS Fud,
JEXt E S BRI AR . O RIVE SR it
S E IR, TR Al 52 S [ R, DG ) R
it P 43 T S ), ©

WG AVFERLI B E WTO 35 5 5
52 5 KRBT E R, 28R B ERUR L
Ve, © RIS R AR A Y B IA T, SR 2
U ZEHE . XTI F R MORMR R Sk . A
R HIRELR® 5t 3 ] 3 ML o 2% i
XLEREIEAHE . BETE, AU R AR AL T
DAL NGk N S B eSS AN oY ) N T |
R AL © RIEXTF 35 S A (B Wy 7
kLR, BRAR C 2 AE ik, B2 il
IR A O A 1] 9 H 5R 5 A (e T,
M. R RKAM LRV BRI
Ho iz i B A W EAN T R R E
BN, WV AT DO RO 2 1Y . 3% B2
WTO X — FEAE M iy~ A F B 2 6] 7Y

O 04 109 WEHE@D, John McGinnis, Mark Movsesians p. 567; Z W45 98 TiH®, Axel Desmedt 3, p. 442,

@ 7E Joel Trachtman &>, 3&. WA WTO [ E 5% 55CHA IR JC WA SCA il 10740 52 s 22 5. 5 L3R 100
TF®, Joel Trachtman 3, p. 59, WL 108 THiF @, Alan Sykes 3, p. 15 Jan H. Jans, “Proportionality Revisited”,
Legal Issues of Economic Integration, Vol. 27, No. 3, 2000, pp. 239 - 265; Pal, Wenneras. “The De Coster Case: Re-
flections on Tax and Proportionality”, Legal Issues of Economic Integration, Vol. 29, No. 2, pp. 219 - 230,

@ S0 100 TE®., Joel Trachtman 3¢, p. 38,
@ ZWHE 110 WE®D . Robert E. Hudec 3¢,

®  See Sol Picciotto, Private Rights vs Public Standards in the WTO, Review of International Political Economy,

Vol. 10, No. 3, Aug. 2003, pp. 377 - 405.

©®  See Richard Baldwin, “Regulatory Protectionism, Developing Nations, and a Two-Tier World Trade System”, in
S. Collins and D. Rodrik (eds. ) Brookings Trade Forum, 2000. The Brookings Institute, Washington D. C. pp. 237 -

293.

@ 205109 FED, John McGinnis, Mark Movsesian, pp. 511 - 605; £ W45 109 H1iF @D, Robert Howse and

Elisabeth Tuerk, p. 284, footnote 11,

® See Michael Trebilcock and Robert Howse, “Trade Liberalization and Regulatory Diversity: Reconciling Compet-

itive Markets with Competitive Politics”, European Journal of Law and Economics, 1998, vol. 6, issue 1, pp.5— 37.
@ 205 109 TE®D, John McGinnis, Mark Movsesian, p. 563, footnote 296,
Z LA 100 TWiFE®, Joel Trachtman 3C, p. 48, &F WTO HH A S WA ITEES, =W John McGinnis, Mark
Movsesian, “The World Trade Constitution”, Harvard Law Review, Vol. 114, No. 2, Dec. 2000, p. 534,

— 112 —



MEi%EF

LYy Sk Bz WTO #mERZ i s . O
UERAE AR 3. WSR2 WTO Rk
MEPERY . L Se e nfo, A ERE B, DSB
AR BEA WA HAT 9 1 77 . BB n] ABESEAS
AT DSB #ke, iz AR . X — ME
TTERIE B2 T 7 R 5t By H J2 AR 25 ) A ik
PO MTRR TR AR 52— SR MO L A9 25X 4
fifiy . ©

F, BEMEIY

AL AmRS . SRS MRMARETE
Htr CZ4x, R, 3RS ZREIER. A
T3 58 WU Z W] 9 2 2 S8 R 30 1T —A
PR AP IYERE . W — AT BUR S [ PR 5T
Dy DV E ) = HEF AL .

AT SEFZHBXRAACHEF
WD, HHOIN A o5 S P g S B A bR
HMEE BV BB O I T | An ey BEA% X —
= AR B PN T B A% T O T g B D SR AL
Yy DELUR T EEA R (W AN B o — A
KITIN I Hie] B () A Sy — b g DR 5 S 935D o )
R g AR AR B S A - I R R U A B
MR INAS SRS RCR: AR kR AR
W RN BY T I8 — 20 0 RRAL R RE S N

2015 475 2 1

RBE AR ZHOR DR, wa g,

Teie BN 7 P Ak & R e
WTO A Hph sk, — 5w, WTO 4 fif g pl
FAVE A I 2 T 5 A A A S i e e ML), L
POk e A SRR 2R . AE WTO B 22 HE S 3
AR TEE S R Pk R R AL AN B VR BB A 1
BUT . BT I R RE DI 45 S e 8 . i SEBR L
R BE AR AR RRE bt 2 304 B3 0 A T R
), B—I71H . WTO “DAE PR Y B AR FIH
Fr o 00N 2 B B ) 5 T B S oR A IR S A e e
(BT T RIARIL . XA KA B AT LA
MERT B AR, REEAER
ZHAN_EURAILA B % ket oA T R 5E 9IRS TR 5L 1Y
BARVE R N M #EAT. Fbdn, Hudee Wik Ny, L%
ZHAN BRI X AR —F v, ©

Hit, WTO Py b 8" 3% ok ] 2 ]
VISR TCAE ), o, BURFIE PR 3 5 % —
SRR S T DI A R, R4
BRAGII N ZETT SR . DL B3 R AR 53X — 7 R 4
Bl T AE X — = 4 Vi )& 1R Y G B SR A 1
B R EF S5 EPR S B 2 B KRB
T, REFEFEEME, T COEEMNR” A
B KHAE WTO AP ASZ IR , IEARE F bR 57
O RIBMSERMER AR TRER S FE. BE4e
BR 5 5 TR AR AL

(ZEHE: B ¥ 77 H)

@ PR ARG ZHER EE LG — A2 W BCE SEOR W & . ¢ T EE LR 7E L B b i B 2 e ek, w2

I, Robert Putnam, “Diplomacy and Domestic Politics: The Logic of Two-level Games”, International Organization ,

Vol. 42, 1988, pp. 427 - 460,

@ ZWE 109 WFE@D, John McGinnis, Mark Movsesian, p. 534, footnote 135,
Q@  FIRZEEES WALk HIRUL, B0 A 2R T [ A 32k R0 5 2 & IR RS TR I I N, TR A2 LR %) B
FINRTR . X — AR IS TR R EE B MEGA Y E , BCRRBEWIAY “BCE 20 R SE R 2= 5

XTI 23 BT 278 B BA DG DL S 3 3 1 AR BRI R th O 2 A7 FERXAMERL T, X TR 2 B ook
Ui, IR BOAE R, DX GESF WTO MG 2, Rt DSB #k D i it £ W0 R0 il B /it 0 A /T . 3R
SRR RS . S WAL Q8 WTO SRS Z I RENLHD . W (EPREFTFk2%H), 2011
S 18 B3 3 M, ALRTRAF I RAL 2011 4R, 5 182 - 185 T,

@ W 100 WEE®, Joel Trachtman 3L, p. 36,

© ZUWH 110 5IFE®D, Robert E. Hudec 3¢, #EH] WTO WiZ & —ANBORHUSEERHL . £ 2450 E IR 55 8
PE, AR ELEFTAHRLBEENBN T, WTO G f@de LA ih & — AR Pk . ElRR7FERS R H
AR A TP BN AR ARG LT U] 74> I 08 38 R v 3 5 320 3 1) A A A ¥EL A o 3 8 ) SE AT
AT TR . 5 HE I 2 [ 2 Al 53 32 B B RS 1 A AR A A A Sr 3, T AL B RALAG (i i BE &2 56 i [ A
il 5 o5 5 06 R AL BRRLI P A AR P R TG bR AR N A B A LT GE T IR . Y
Ry XIFAEME L RKA M IR R ZTE AR P i o h 7E 2 M R ol 2 AR sa il . O T R 5t 7832 WY B R 1
EAERE LRSI IN A, S WEEE: GE WTO SRS N ZH—RHENEHD, W (EPREFF%%P), 2011
AEHS 18 % 3 1, 4f 182 -185 L,

— 113 —





