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Abstract: Copyright law and trademark law cannot fully protect the customer magnetism of elements
of works, but it is questionable to grant an independent merchandising right. The misappropriation
doctrine does not establish that rights holders have a protectable interest, and lLocke’s labor
theory overstates its benefits. The benefits of incentivizing creativity and correcting inefficient use are
uncertain, since creating a merchandising right beyond copyright law would lead to duplicate
incentives and undermine competition freedom. Hence it is unreasonable to establish an independent
merchandising right. The regulation for the merchandising of work elements still requires the joint
efforts of copyright law and trademark law. The threshold of copyrightability should be lower to
prevent the abuse of the general clause of anti-unfair competition law. Trademark law should still
focus on the similarity of goods in determining whether there is a likelihood of confusion, but
there is no need for prior commercialization activities.

Key Words: elements of works, merchandising right, the misappropriation doctrine, copyrightability.,

likelihood of confusion
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