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C1) BWEEY (BEL Ui B 26 mh— 50 2w F AR SR ARL) . 3R (7 R BE2) 2019 4555 5 W15 &
SRy BRI, MR TS (BTFAT . WAV, WRE. WAE), 2 B 2017 4ERR, 5 48, 50 3,
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RO £ 7 FEPEIE L BAARARNE L IR PRI AT AR, B AT 2977 A9 AR B0 A R A [R] BlE B AT —
f s e — A D B AR A R A RIR BT LS R AR R AR B, 8 X TR AL S W E . TR A
AIIE . ARHEAMYE . AR AR . Y2905 7650 %€ R A5 A 45 05 A7 AEAR KOESE . 23 JF ol PR
T L2 T B9 ROHE » 23 TF 0 B 34 0 — A AN 2 38 A 77 a0 i8 JAS o (ELAS () e 4 0 ] 3 R 7T RE 52
We S04 52 2 BB e g, B4 BETT R BOSUIE S 5y B A I AR M s WA AR ZE S . ek, A R R B 5
Ty JE BT PR BRI R A5 ) 45 0 75 2L PR A

Iy — 07 T, BCHE A SRS B EZ . iR T RO 52 B id 2 AT AR R i A B E
PR B, AT 30U R R DU 3 T IR M . Rd v  BOIR 55 B M (B2 B 2 TN R . — R R
BRI RO 205 07 UM G . ARAS 1R, Bidli i 0 fBL7E T 3 5 78 20 23 A 0428 40 AS ] ok 5 1) 80 4
ZII R SCHE S B “BHE i 287 (data insight) o A [R] #4 %5 4h A0 ASE R R8s 21 & 1 Ok 19 0 (6 A7 B A
[l RS R R R SR G o RO BT IR Do 59 A2 KL AT RUAE A ) B9 3 5 13 A TR Y
WA . Bl (6 -5 e ol B IR T A 7 sURIBLAE B T, 7 5L 8 0 3 5t A 8 o o A Y
(B AR B0 A — 2 fE HoAb Y 5 B AR A (B, ©°0 = S oA 3G C6 0 MBS 9 Ak i Jl 0ok
B A NENT BB PO ROE R A R A R CTO R L B IH R 2 )
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7 B 55 A (EL R A 28, IR T i 2 n] M) g UL A IROME L PR DR 3 24 05 R 1T S A R AR
R T K A 7 it R 55 69 i 2 T (EL AN T R AL

R R SORTE X 23 85 A2 B 4 R 2R R R At b, PR SR B A2 B i 24 T A9 R 4 1 9 RS
JIERITOEIE . DU DM AE 5 28 N & BEBUY . S8 38 508 T S 1 52 5 il JEE

L23 See N.Jansen & R. Zimmermann, Commentaries on European Contract Laws , Oxford University Press, 2018, p. 1198.

{3 ] See Jonathan S. Coleman, “For Want of A Nail”. Applying Florida’s Reasonable Certainty Test to Lost Profit Damage
Claims, 83 Florida Bar Journal 11, 12 (2009).

(47 X—25i WA E T = A8k, #H 2¢ 0F 58 2 W Edwin C. Hettinger, Justifying Intellectual Property. 18
Philosophy & Public Affairs 31 (1989).

(51 See OECD, Data-Driven Innovation for Growth and Well-Being : Interim Synthesis Report. October 2014, p. 26,
available at http://www. oecd. org/sti/inno/data-driven-innovation-interim-synthesis. pdf, last visited on Oct. 20, 2023.

L6373 See Frank J. Ohlhorst, Big Data Analytics: Turning Big Data into Big Money, Wiley, 2012, p. 3.

73 ZRER. (FEL), PEHMER 2016 4FRR, 5563 -69 571,
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BV LE T AR TR OB . By SR 1 10 i 5 A0 R0 5 B R 55 25 O SR P A i 4R IR
WAETE . DLHOR RS S LR Flk o5 1922 5 . L0 i THRAETF N A RSN N ARG Z
FEVE RN A PERRAE . XE DL i 5 25 AT R AE 09 07 20K LA A S — 9 & R RO . o B3 [l A7 A 2R 4 1
ARE S R . BT A L S50 08 B[] 45 A TR UL S A £ . 0100 A R . 5 T K Al
FHRE RSB E B A s L IR TR TT . R TR AR, (-8 IEERLS kL) Ea
[ (5 0 2R B o HE T “ ViR R A S Al E R SR R C

TERCHE W 7 55 5 TR S A SQ IR T T, A5 2 28 R 1 50 1 o 52 5 0 B R 55 52 o Z Tl e 4L
17 Bkt WEME . NS LR ESE T A X G120 IR 4R SRR AR . DUROHE O A Y
Lo FEEIR MR, IR A T 3 R R b v Ty 5 T8 — R W R TR R 55 R
FLEA AR EARE, HEQELLaR, HEaR%. FELSRESGH. ZL6
. Pl iR ss & RS, MEEGFEE T I R H 328 A s S s A OR BAFEIX
il o OV Sy T T RO 22 5 i 29 T AR £ BV R RIS 07 50, B e W AT M R B S S A T
LS SDT 0P S o VA B Dl L R o TP 7P & R i

WA Ty B AP RRAE A H B H s AR B TR 5 3R e 55 9 & TR = A A7 AR DL AN TR« G35
— X S G bR W R R AN ) o W R TR R AR T LR B A, TR IR I R DL R A T
1M i 55 205 ) DG 35 A 2 Yo 58 4 S BUbR AL 5 52 Ak . BAT Ml LA RO R AE . (160 R4l A0 RO

{87 See European Commission, Data Act: Proposal for a Regulation on Harmonised Rules on Fair Access to and Use of
Data, COM (2022) 68 final.

{973 See European Commission. Proposal for a Directive of the European Parliament and of the Council on Certain Aspects
Concerning Contracts for the Supply of Digital Content, COM (2015) 634 final.

(103 See N. Helberger et al., Digital Content Contracts for Consumer , 36 Journal of Consumer Policy 37, 42 —43 (2013).

Q1D P E RE— 7 8T —J5 Ui A5 B #E R G a5 B R SRR B &R, 21 IE M SR A DR DU M 511501
FERIBITAFNFERYEMZIHERS N EFENER S, See Uniform Computer Information Transactions Act (2002) § 611
(a). §612 (a).

(23 HARMF: 8B—, Bty RE LR ERAR;: B, G —-EAAREEAR: 8=, AR A AR
H, REFEERIRMAT R ABITAR; B, 2B LUEEARRE, See Herbert Zech, Data as a Tradeable Commodity-
Im plications for Contract Law , in Josef Drexl ed., Proceedings of the 18th EIPIN Congress: The New Data Economy between Data
Ownership, Privacy and Safeguarding Competition, Edward Elgar Publishing, 2017, pp. 6 — 9.

(133 See Wolfgang Kerber, A New (Intellectual) Property Right for Non-personal Data? An Economic Analysis, available
at https://www. econstor. eu/bitstream/10419/155649/1/870294326. pdf, last visited on Dec. 31, 2023.

C14) ZWHTLHE . (M ML ) 2 R 55 4 ) A R ok —— PRI IR 55 & ) e B0 2 b M R aT A5 4 ), 80 CGRIUKR 24 2% 4R
A 2200 ) 2020 4R55 1 8.

(53 Z Wk (DAGEEBMAMHEBX 3 5ERMEE). 8 (E%) 2023 445 6 1,

(16] JJEPE (intangibility) . 5Bt C(heterogeneity) . A1 4r &P (inseparability) . ¥ELLEFFPE (perishability) 55 # #
R AR 55 A B AR AE - CAF i 1) THIP 45 4F) . See Sabine Moeller, Characteristics of Servicessa New Approach Uncovers Their
Value, 24 Journal of Services Marketing 359 (2010).
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AR S

Xt B A B R . SCE T B A BOR Bk . R T 0 R RBOE IR 55 SR L O e
BEAL, R AR BRIy — R MR e B B B AL B T SR O T A B e R AR R A, AR 4 1
PREELE . RSl B — e . W e SRR, R SR I A TR L (RO M E T 2R
R, “— WML A B0 55 L5 AN A0 85000 4 o] R BSCHE AR 45 A R S0, S I v A R B
Al W2 Zu . B, AR SCE B v I e B 1 AT R R B IR 5 . BCHE VR R DA RS B A
7 b 0B RN 45 AT 2 A BN Bl F R O O R R BOEE R T 5 AL R T (APD) H18) 4R
HBURR GBSO 7 it B S PR, T SO VR AT O AN Sl SRR I HE AL, B A8 O B A B 3 [ 42 ) Bl
e st <7 s ] o G190 SR A VR TR A ) R BSCE R E EAL  FUBLAE R R R, ER
PR AT A [ O VT 22 B TR S . C200 RIVAE F W Y R o S R O L T DL
FRFE RO A T, 2 se Sy b, BOE VR R O 5 B0 R T O b R IR R R M O R
AR VF AT 7 AT A L R A OS5 LA UEBSOHE B VR AT O R S O L C2Y) AR U R A ] R
e 55 ARG Wl 2Z 080, m] (4 ) S E U 2 o W = A A ] SRR AR R T, RIRE DLV =
HRBRAY . ORISR MG AP RAIEY . e &R LA IEY . Wl
SEIE Y . T2 B I S5 A R DR BOHE 43 BT L FH B A S S T A I S5 A7 4 R H I A
[l 26 A0, an 2 AR R 0 . B8 I T RS A . AU IR 55 AN USRI P S bR . BN IR 55 o
W “E R R IR 2T B TR R IR %S R, BAEW R R E L H A, IR 55 2 A
J5ME UG L

g b B AE h  F R A TR 28 B AT L4y S AR AR I 7 Ry 32 B N A BB VE T A TR DL R DA
BB AR MR 55 0 32 MBS I 55 & TR . SCORE 43 008 13 28 800 22 5 4 I Y il 24 v 75

M2

Q73 44K, BB S MHS BT RERE S VF i, R A M S FERMIRE AR,

(183 AP HI5 H A9 Wi T HF A, A B TR FE RO S UM (6, o 28 60 & SO A i . i sc e . B8 v ) 4 #0155,
See LendIt Fintech, The State of Open Banking, available at https://blog. lendit. com/whitepaper-state-open-banking/, last
visited on Apr. 1, 2023.

(193 SV (B S RE N =J0iR . AR SR, & GEER¥H¥IR GESREMO ) 2022 4551 .,

(207 B30 7™ b JS0 R PR A A4 A I DL AE SIS b IR AN D L, N A < oo 2 TS B B B A BR 48 W) 5 37 45 28 TR B B AR i
MARAFEZENNLGR” b, HEEIR RS WREEREREDPUELZ —, EBAN, AR EERIEE F,
Mo AN AE B B R, O RE A A (R B AR B S R R e A R L T USSR KNI S, SR T S TR AR G Y B A
g I o L AR B2 S S T R o L S e e A B R (i e ORI 28 R N8 7 5 N L v 43S T R A S I T o D
FFEMBITER R . S AL AR AL B (2019) 5T 73 RZ 1270 S REHHRF,

213 Z Wity . GRBIRZc S & BN AIE D, B QGERIITY) 2023 4F45 4 .

(22) S WK . CBAEC S A R B sT ), Al AR AL 2023 4R, 55 155 0T,
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I TRl B 1 2 B 3 A A ASUR JBUIE 1) B SBUIRE o C237 SO BOHE DR T /8 T D7 A ASUAR) BROREE HH R
%5 o BIORIESE = A X2 VR AT AR B A = A AT ORGSR B0 7 ) J7 Jo A sl 7 ml B8l 52 i
BRI Al D5 AT RV AL, U T RORCR SROBE PR DR 55, R 2 R S 2 E A ST . N
B = NTEA UM T B0 7T 75 J6 15 AR S 082 8 e i KC8is 9ivr w05 (9 AT A5 0 4 60 45 K v
B REGS R Y 2 TF M 2k . W RY IR G (92 & RIS IR RO L O S5 05 AT 5 5 R 2R,
Ui, SR e AR B R RS L K B4 A 0 23 7 B A R E B A R B AN AT A T IR L e
P T 0K e I B I/ T 5 B9 AT A R £ T RE SR AR R, W AR E A, X T
SL TR A H Y, G2

MR (RIEI) 55 584 M E B, d 20 F WA B 5 29— 75 1T 524 [A) i 7900 31
I 0L A DR i 2 AT RE B ARG . R, RO 52 B i 24 T A S L A2 8 AT L A
ARG . BARE R, BRTSaEREN. SRAE, GREER, ZHHEE, 250, g
PEAF R, b b 20 % SRR AR B (19 5K B HTARAE

—J7 . BUEVE TS R B ARG R Y AR R W N R . AR H AN T N AR EL T A TR
A PRI . R S AU 2 T A8 A IR X I AU i 2 BC A5 R . ARG [ A el JEU L R 2
IR ENENEE, WR G R AR T MG FE B/, T X AR

»  [R) EB  AE  2 BE ATT TAL . [RI R, AR R TR O [ N A I B B A L R XU, T 2
F50F BT UL B AN TR o 2R i 24 R A S )l AR S B WL R B B T T
(3 2975 RGN . BASR UL, AR W i R R B S B WL A B 0 TS A TR R P A
AHOC A IR RS, 7SRk EWOA R “— ik ” (ordinary damage) , 0250 X R4 F — i s
SRV IV VA B DN S (1 = iR AR 7/ A 1 = BT o 7/ B i L a7 D bl o N 11
FRORARE . HALEF AT e s A, S RN A T A TR B sl H i 48 22 B d 29 77 B 00 H
S EA EI e IR 7 N (E IS4 S 7 S (=1 R g

i—Jr . BAEVEAT RS R R AR RS, S BUBBEA AR L B
SNERIE . B2 Sy I, BERT I AR S dOE FIB Al UM EE S H IR, EOCIR MRS R

(233 A WA B BOE 43 O M IRIE . 22 50 PEIRIE  AURIEIRIESE . S 0L (B ZC H Al = iR . R, R
WS ), B CGYER¥FEM GESRAD ) 2022 4255 144,

(247 MRAE (R TUFIERTH AR RS R ROETRENREFEIL) (UT R SR O, I8 R &5 6k 3
TR (D) RN RUR . AR B BB R AR SR S W ik 2y, TR S N i 24 A R 52 N RS AR R AR 4R
(2) fEREBK, WRGEE, BELESFRULRMMRS 55 1aRy, BB AR BrEme. 3 BER
MWK, WS)E RYNVEL AR P, HIEA R 3207 552910 LG M &G & B A S ik . RS
BB AT 5 P AT 02 A A BR VE W T BOR R AR . RO VR R TR L T AR R 55 ) 1 I B R B T R/

(253 See Andrew Burrows, Understanding the Law of Obligations: Essays on Contract, Tort and Restitution, Hart
Publishing, 1998, p. 161.
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F T R R 45 B LR SR TN A S T L BN A, S SO DR R R A i 2k G ik AR AR AR
T%m&% WA T QER BT A WS 0T RL3RAT A A 2500 . B 24 AR HH AR R Y

TR, MBI HE 2019 4F 11 H 5] 2020 4F- 399 ] S0 190 K 1 5% H A9 34 38 A 45 0L T 35 & A1)
WW%%Tu%ﬂ,ﬁiﬁﬁﬁiﬁﬁﬁi%ﬁﬁgmﬂ 5 B 75 AR AT T RD 2 N 2 UL B Y
WO A5 107 4 A% Je A5 1 R DG A R, 270

S TRI B . 006 58 By BB AR N FRRAE L AT R AR A T AR DL AR 1
M. B G EN—FhBi e G ReA . MEhig il it FRAR B, BT AN SIE S, 2
ATl B 5 R R, S IO sk < T A DA, C280 ldn . B AN TS, B R B
M AR IR KA, KB AR EE . ARG 1EBEEFA] 75 35 52 0 0% JECIE $1 )
SC55 L i BT N R AR N RE S B, A BEE Bl /F T 9 U AR — MDA S T A A 2 . X
2 LR BB T Oy BT R AR R ORE R 2R, WURM B A RN A BER SRR S
2 EBAS BB ATt 335 24 5 Xk T A5 ) 25 90 0L B (B, I RS B SR 24 T T A AN ) T A5 R 25 45
K IS T BOBAEZE Z 2 g\ DR THT I 2o 2 1) T S DR T 38 2k 28 2 R

() B VT4 [ i 2 aT 4530 25 1 15

Lo g sk 5 BT 3 0 9 35 4 )

FEB AT SRR A . G RETE A B AR B 5 (concrete assessment) FldH 4 i1
J7ik (abstract assessment), SiFR N SE S T AT S b6 1 . 6 <1 240 07 1) EL AR 15 B0 LA %
i, MR SF L 7 B 2 (IR RO, BRI SF L SR B2 0 A AR Ok s IS R T S
Y7 BYRRE BUR A NG THIE B, ¥ 5 8 2078 M ks 5 717 3 M Ak 14 2 B0 Sy 336 2 460 38 I A5 2 1 31 5
Tk BHESYFE NG MRS, 29 Hlan, 55 NE AR, BRSO % w2 AU

(26] BUWLWITA SHEANRER (2010) Wi 78 113 S REH RS,

(27 BT REA LK AR (2022) B 0604 Y] 5034 5 R H P,

(28] ZMFFHAR . CBURIRSS 4R 40E 0 5 i B AR BTAE TS ), 2R (REH T RS2 GESRERD ) 2022 4556 W),
(290 ZW LA . GEATEL), o EEOLKZ R 1996 4, 4 432 T,
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R E BAl R 2Ok e . FRIEFCRIRE JusAe . B SF 2905 A At # AR 52 B s i e #6387 4
IARIE I A AL TEST 2907 A BRSO LN RIS 5 6, T i i 25 il — Bl 5 22 i 460 %
WA B, pmEERSEA R, S A Pl EREREAT & W, K52 AT RERA &5
AE S St ARSS 5 o LIS T 7 0 A 36 T LKA A R E

TERAEVF AT 2 oy R I AT R ik A E 2 ). — D r, B i ol = A& i
Sy W6 TV JIC R BRI A A SRl . AR S I L [ B B VT RS B ) B T A A AL Y R
ik, — BB E R T AR R 2B 7= il BRI S H it A WS S IR Y. Sekh . R 28U
AT [ B4 b B AR AT SR B A I, 310 B 1 T 5 [ i 24 T A5 A 2 6 AT A 4
AR ALV AT ) 2 T A 0 4 35, TS A (LA I . AN URNIR ™ AR 2R Al 14 K048 7 T
5o e im M R AT ELmE WA T R ™ i dr A FBUE R T M og 3 . Aot i, L
Bl 22 5 Bt A B W8 78 LR, ©RIR 3 800 BT . BT HE B 7 O 800 A4S, Kt
PR By U I 1450 R T DMRIL AR S 5 T+ 3 7 AU BE SR 6 i 000 s 2 3R A A
FREC. LA W B 7™ a4 B4 7K F FAE Sl g B . C52

i — 7, A G A AR T S B RUBEAT G AR, e I R ik O e Bk, R
SCBLSF A5 A TR R AT ML Y PR S £ o AR T . T S AR k0 il G A RO 0 T R 2 A 2 A
X7 Z 18] 77 e B 22 i8R A A I S SO B it IR 1 24 07 O GIE WD M 88 B R, T A S 5 TR B <7
2797 AF W SE BRI 52 2 i S RERE TR, 080 N AR, BN By TR A S T A
o 0 FH RS0 >4 5 NSy 20 B SCBEAE T . e T A% s BRI IIE . AR SR T 3 1 A 1 T RE A
RS et 2~y 2977 TR BUB AR 5 s 5 6 [R) 240 28 s 1R 22 3 25 ki 29 07 A mT 1T Db X i
21 WA

BACSZ GV 0 Bl VF AT 3 2 T AR £ 09— Bl T 507k, HOlE ISR 2 0 6045 208 V8 7T 7 A 52
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d HAE AT R, B VR AT 7 R DL R LU A 55 A7 8 . AR R O B AR T4 [ 24 A0 A Y 22
EIFAR T A AR S AR RE 7= AR i O . R T e e R A R BLE i B Ue oy . A HL s

[30] See Bosil S. Markesinis et al., The German Law of Contract: A Com parative Treaties ., 2nd Edition. Hart Publishing,
2006, pp. 480 —481.

(310 2R TR BE N A B8 7 it AT REAA AR AL . LRI, TR BB S5 M PP AU M, SERrh A 0k B 2 08 2 AL ™
BORARIFBAE ™= . WA 3 O B TR S, S WAL 5O AL BE (2019) 3t 73 R 1270 SRFHARP,

(32 ZWEHEL . (RSG5 KT 00 B M A& 2 HLH Y B B % ), ] https://www. ndrc. gov. en/wsdwhiz/
202305/120230508_1355558. html, fJF PilIwifE] . 2023 48 10 A 15 H,

(333 See Melvin A. Eisenberg, Actual and Virtual Specific Performance, the Theory of Efficient Breach, and the
Indifference Principle in Contract Law , 93 California Law Review 975, 1042 (2005).
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Abstract: Depending on the payment characteristics and purpose of the transaction, the basic
types of data transaction contracts can be classified into data license contracts, which are mainly
for the provision of property, and data service contracts, which are mainly for the provision of
data technology services. There are differences in the calculation of lost profits for breach of contract
in different types of data transaction contracts. The market price and alternative transaction
calculation methods are mainly applicable to data licensing transactions where the provision of
property is the main element, and when both are difficult to apply, the introduction of a
reasonable license fee standard may be considered. Data services, which are mainly based on the
provision of technical services, do not yet qualify for the general application of the market price
method, and a more likely option would be to use the alternative transaction method as a basis,
supplemented by the profit return method. The amount of discretionary damages for breach of
contract for both data licenses and data services requires a focus on the nature of the data product
or service, the liquidated damages provision, and proportionality.
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