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Abstract: The silence on China’s current law should not be confined to the shackles of either
extralegal space or the use of negative inferences, and legal loopholes can be included in it. In the
case of a contract concluded by an ultra vires representative, the legal effect of the contract should
not be determined by negative inference, if the counterparty knew or ought to know that. It is
necessary to clarify and determine what exactly the so-called “aforesaid circumstances” in the
third sentence of paragraph 1 of Article 21 of the Interpretation of General Provisions of Contract
Law include. For debt-in-rem agreements, a distinction should be made, firstly, between agreements in
which debts are paid with collateral and agreements that are not secured by collateral, and secondly,
between repayment in rem and agreements in rem (repayment of new debts), so that it is easy
and clear to determine whether the original creditor-debtor relationship is extinguished when the
agreement is concluded and takes effect. It is not appropriate to nullify the parties’ agreement on
exclusion of application of the principle of change of circumstances, but to determine its legal
effect on a case-by-case basis. If the purpose of the contract has not been frustrated when the
breaching party applies for the termination of the contract, the time of termination should not be
the time when the copy of the complaint is sent to the non-breaching party, otherwise it will

0

deviate from the purpose of the “rule for breaking the deadlock of contract”, as well as the
principle of fairness and good faith. Under the circumstance that the proceedings of litigation or
arbitration conform to the law of development, the date of service of the legal document
adjudicating the termination of the contract should be the time of termination of the contract.

Key Words: the silence of the law, negative inferences, legal loopholes, ultra vires representatives,

debt in rem agreements
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