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Abstract; The fact that compensatory liquidated damages are directly elevated from consensual
facts to statutory norms leads to a judicial dilemma under the discrepancy between name and real-
ity. Also, the compensatory liquidated damages are estimated damages, so it is difficult to say
that rules relating to them forms an independent private law system, and there is no need to use
the discretionary rules to adjust them afterwards. In contrast, based on transactional practice,
punitive damages are attached to the contractual obligation and exist as a deterrent mechanism for
the performance of contracts, which forms the basis of the system. At the same time, in order to
regulate the tendency of punitive alienation, the judge can, by the request of the defaulting party,
adjust the amount of punitive liquidated damages afterwards. Meanwhile, in the process of discre-
tionary reduction, first is to keep the basic position of no discretionary reduction as the principle,
discretionary reduction as the exception, and it needs to understand the real meaning of much
higher than the amount of damages by combining with the specific transaction form rather than
directly deducing the consequences of discretionary reduction because of the factual judgment that
the liquidated damages are higher than the actual loss; second, the purpose of the discretionary
rules is to discover the true guarantee function, rather than directly reduce to the extent of the ac-
tual loss. With the development of social economy, the system of liquidated damages and its in-
herent functions are increasingly diversified, so the law should uphold an open attitude to achieve the
common growth of law and society.

Key Words: compensatory liquidated damages, punitive liquidated damages, performance guaran-

tee, discretionary rule, actual loss
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