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Abstract: The essential facilities theory is a long-standing but controversial theory in antitrust
law. Compared with the conservative stance in the United States, the European Union is relatively
flexible and lenient in the application of the essential facilities theory. Through a review of the
regulations and cases regarding the essential facilities theory in Europe and the United States, it is
found that the indispensability of the facility is the core element for identifying an essential facility,
while the elimination of effective competition is only an auxiliary condition for identification. The
absence of a legitimate reason is the condition for imposing a compulsory transaction obligation on
the operator of essential facilities. In the era of artificial intelligence, the refusal to deal by the
owners of essential facilities becomes more covert and complex, affecting competition and innovation
in the AI market. Therefore, it is necessary to moderately adjust China’s essential facilities
theory. In the identification of essential facilities, the principles of typological analysis, case-by-
case analysis, and scenario analysis should be followed. Specifically, it is necessary to analyze
whether the big data, algorithms, and large models, as well as computing power requested by
competitors for opening up, constitute essential facilities. The key factors to be examined include
whether competitors have other feasible options in the Al market, and whether there are legal and
economic obstacles to replicating alternative facilities.

Key Words: artificial intelligence, antitrust law, essential facilities, refusal to deal, large models
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