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L4 7] See Bayless Manning, James J. Hanks Jr., Legal Capital . Foundation Press, 2013, p. 18.
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L6 J See High Level Group of Company Law Experts, Report of the High Level Group of Company Law Experts on a Mod-
ern Regulatory Framework for Company Law in Europe. 4 November, 2002,

L7] See KPMG, Feasibility Study on an Alternative to the Capital Maintenance Regime established by the Second Company
Law Directive 77/91/EEC of 13 December 1976 and an Examination of the Impact on Profit Distribution of the New EU-Accounting
Regime (Main Report), January 2008.

[8J See European Commission (DG Internal Market and Services), Contract Award Notice, Markt/2006/07/F, 24 Octo-
ber, 2006, Section IL 1. 4.

£97 See Katja Fuchs Mtwebana, The Regulation of Companies’ Capital in the European Union: What is the Current State
of Affairs? 22 (2) European Business Law Review, 237 —260 (2011).
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(20) RFREX—IEHHE, S WHT5] (4), Bayless Manning, James J. Hanks Jr. 45, %% 94 i,
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FWr 32 BV PR RN A PR . AnRFRATIE G A A R T BRI g 2550, AT LUK
VN R N DD YOGS L A K e R 5 N 9 i 2 S T X (L I RS VLB B2 54
AR R 2 FE T BT A2 A T AR e, SR REA A 3] — > S8 B A 56 [ 3020 Wl 3k 45 SUR
A, AHFAT—E TCEA B — o B ) G BRI R A S — B X R RORE AR SCHY
FHI - THE

T REA
G

&
USSR

M, RAIAARHFENTEMEEEINESR

(—) TR

SRR 2N R BEASL ) BE A RO AT Rl . SEARAERFRILN DT T, e R BRI 8
Je “WCABLARM” AT HIT 20 FC A M AR B B BT 58 O T 2 H AR i, T e
RE ST e, BT ST 2R T K b BT 7 R G 50 < A A 0 DA 5 e A A0 Aol 2 o A 5 7
TR, V-1 2 RE 1 D ARORE T 38 AR U 55 B L i sh 1 . Rk 285 e 1 SF Il Y
WAl TR T AR LRI SRS EERE ST . A T LB OB 23 T LI 4 B R AT S b B2 1Y . RV 4%
FEHUG . EPR UM R AR TE i 40 AR E PR 2T R TARZ S5 00, (R4 [ i
OUHR S AR AR50 TR AT B 22 5%

ARt X 2 R GEAS U L ) BE AR ) 2 TR A T 4 BT b . FRAT AT RERR 20 LB
T R PR TN — N EER SR A R, HIXEP R — DA RS AAESF . sk, BRI
LR ASTERAL KPMG HEATH) 5182 T RARYERAR R 19 Al A7 B2 AU 5 L KON 5 1) D B
SR RE T A BCRR A it b, 8 20RO BCE T I A E PR T HENDI R T (2%
NANEIRS) TGRS I bl o Be S W0 T3 A AT PEEA T BT ©25) KPMG 202 H] T kA
ST HAEEE P WARIN TR T (TS AFERS) TR BCHEEM S, EPra T E i

(24 ZWXNHME. (REPML S A FIEGARE S FESEEIFR), &R FERILEIEL) 2016 4548 314,
(25) ZWHi5] (7], KPMG 3£, %7 W,
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LA T 25 B T B 10 25 S A T oA AT A RN E . X ST R B AR 3 o il 8 B IS A7 7
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R 2RI T B4 IEg MG —m7 A (Bl 28 B A At H D o 2 iR i il — e
PR BARER T HUNA B sl ) . S5 sk B A e s B 2RI R R A
AR . FTIHRISERS TR L] . RS E . X el B mi - mi b 28 . 1S 9% FH &
W& SRS IR AL AR ST . EA LR FITE B RE 7 1% DX P4 1) A 0 UL R 2R 355 1) 4 WA o 22 i)
AR, AR B A A AR AT R I A 07 1 A 5 A R R 2N 2 b i R
WiARIE NI EASELR Sk il 7 0 2, 55 b, SEE AT B2 AR 0 A xUA: £ E & TR ) o i —
o FRVFOS RIIEEG A W 55 R R A . BT AU E I WA T B A, (27

TORA R AT (REBMAHE) Mg, KRECT LA AN EFRRAR R
FH) EE, OO grEERERE, RATE R A RS0 R, TR 212 A
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LAY F Al i 2E AR £, AN NG = i e et . OB AE = (5 B &
A AT ) TR TR AT, AR RS P AR A . TR R B R A
S5, 29 SRR, WANIG LR, BEHERAFR &N FERME, HiESTYS L
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(26] ZWHBIRT: (HEBRETE), HERE ML 2014 4R, 45 69 5T

(27 hnRFhr R A B SRR AE AR A e 6 (94 9 Pt XTAlk’ﬁfc FRHATREPPA . 03 D7 s A 30 i >R FH B
A M ETE OXELEPRDEARMAD , (ARSI HIIA T ZE T AL (good faith) WYIERE L, X 8% 7= H i fit
PEAT “HpgE, RMiHH A" (consistent & comprehensive review) , AN AN X 45 5 G 7 PEAT P H3 MR B T T A i 9T 84

(28] &MU, (3] WHFMWHETL - D. S, Fef, Al - Ko ok5e. (EPRSTE), FaRFEE, RIAWML K2 2018 4F
R, 2515 b,

(29) ZWAEACE: (P 55 23T B, AR 2k REL 2001 4ERR. 45 128 7

(30 ZWIERERE . (EESTHENBIZS LD, LRSIl 2002 4R, 45 13 TT,
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B-T-UP) Rk R 1R384I77 |
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T ELR A7 A I L T
wRA Aek®E B
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RIS, BRI SR i AT A B
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BB L, %, (ReF BB B A A, RIE R, R
PR Y. EE

SR BOE A R I 55 25 TN . BT LKA B 55 2t ) BURIBE 55 5 W 55 23303

(31) See Peter Walton, Axel Haller, Bernard Raffournier, International Accounting, International Thomson Business
Press, 2002; [3&) s HrHGH - e, Bads - mave. (EPRSIE: MBI MA), M. W R, 030, kA
B, ARAUW R R 2016 ARR AT51 (260, BREAS; 5l (293, AR,
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2o E . WSS R R R 2l — R RS AT T RO, R TP AR
BB S TR S R (B S TR B B/ D . R, Bt S
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PO BT IR A 52, 0550 Sl BT AKX T 55 23 T H i R 28 Z A 52l s S s ikt 25 7™
AR GEALERFRIN T 2 SCREACR 2 0 3eat . 72 & A b B0™ Sm ki E Z (FlansE R 70 42400
CHRIKT R, ARGEBTAYEF I T 4 LR R BB 2 2 BIBOR i ity . X — i AR
T GRS 45 CFEA B B b i AR BUAE X B8 7 G {2 R )40 41y ok 1 18] 45 o iy
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FHAMTET AT e R WRAZ I U AR FREREAT 0 BE 607538 MR A R i M il e S
A S PR ERBL 1, I — 2R A BT 4

TSR kAR 5w . BLHEBUR E PR (AL BRERSE) . EPRa Rl
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SR A 520 o e AR ) A TR 2 o DO 3 o 2 A 19 [ PR 23 1 HAED . (International Financial
Reporting Standards, IFRS) X4 E & it p2m, W HETE 2 e r bt B e T80T il 4
AT >R T TR 2 T D0 2 ) O R RS A 1T HAS . o AR A I S5 45 e B AT S A S
FE PR 2 HEN p S Bla] . 2R A skA o — S E R e 28Ry . PR T HEN A BT -
B EPRREAT KRB VI THE R B Br 2 AU ] 56 6 2377 o — SR XIS
HIH), BRE IR, W5 5B ST s,

B FaRRER DAL, 2O A (BURARTTZ T A0 AR R A8 S g O A LL R — [
SCHC TR ZAS 2 T I AL 5 e — E A5

F., BEAREHERARP IR

(—) SERAY R ER X

Lo RGBS AL BC bR S 2 TR

XX — [, SCEFTATR T & T T BRItk ., EEET, NMeRFER A
Wt 5 Z B2 RS o> RAE . SEEA AETETH AL 23 B0 4 AU A AR 3 2 1L )
PR R A B, T LUEEEAN TS TS5 (reasonable in the circumstance) HJ£3it
FUN o 2 A B e TR0 26 [ — B A TN 2 — DL “HJSA fo” BUENARZC, $5E
SR AR B2 THEN

(323 ZULiisl (260, FRFPH, 4518 71,
(333 ZULii5l (310, seBIHTHh - Wi, 2Ha%ksy - Mase, 25 36 T1.,
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2. G WRVRIE AL 1 5

WVEME AR TNSLEE T, 2 MRS 1984 4F (S —IRVEMH LS Mim T ACM
HIVEIE R AL . IRVEVERE B v 28 00 H O AE T 52 0w A IVE R e R 40 B AR 2. G (TR
Hwkr=:) (Federal Bankruptcy Code) 5% 548 25t & MRVEVERERL 253k, (HIZ 25 3038 i A FR
A4, MILZT . (GE—HVEHRRES) SICH RSB 1 I04E i 38 B BIRR

SRS, REHRVEIER R, YA RIS E LT = ANEEmE, b sl € E  (con-
structive fraud) HJERAJHUESH (voidable): B34 (1) R s\ B85 (2) BWAHWE—NF
B SER MBS (3) TEHEAM . (B FRIGEERE B A S A IR A .,

B, MUFMERRIL P HEE VRS T — ) SR BRI, WA R . ANig e
FREAEC . By W, 028 W) 5 BRI T RN A Fe S S AT R s R AT BEAT & e JRVE R4
BCEA . R, VR R T RO R 02— D5 RO RS R S Ay py 7Ry, A A
LR TR BUR TR I AR 1 sl BEAR AR, AESE R TP TS OR I TIL BE XA S I, (HAHEE 2 7]
TR ERE AR EERAR Dy — DRI (TEA A ARG ERE I, AW LR T2 S 8L
A RTEEERE T WRA AT BRI, fm . W0 e VAR LB K S O N 2 ) e
TR WA 77 R BB P 4 BN RICR s B B 55 O L Ja . NIV e B A BT 2 T ™
EEATIAERBWIR, 7EA RSN, 22— A R T BN 115 2 Rt
fEiite .

3. HAd b eI

e [T HA S G AR A SRR EAE . (D FHAE X5, REA R IER & EE
T EEAFENERE RS LGS B, (BIEE 41 Credit Lyonnais 2211, R M
B BE N 2SN E] AT R4 (in the vicinity of bankruptey) B EEZRAY(E X 55 AR
BRTIAR, MAEAR A R, 550 (2) S5 S A DRI pLE] . S CHR TR AR BT A5 PR B 2% 191
(Employee Retirement Income Security Act, ERISA) K2 7] AYHR T A=A 61 51 i B35 60
TAGERA . JFEA R IBREE . 60 (3) R 5835 19 H Bt S -5 A 2o 24
A) H R LR, 57

() SERAINE

L P8R GO il ) pg 2R

TEA F) A It B2 D7 T 7 I ARG AR N A% G B AR e R RN, A AR AT 0 T 4
W, ZORAFEAETHE SU TR R ERER 2K, HREEEES S SRR S Z R
TORITHEAR 1070, PR REE ARG, TEA T RIRAN 5 151 HLBCA B A R BOHAb
e TURAN TS s e ARG AT AR LSRAN 545t AT . BRiz A, 2 w10 4y

(34] See Uniform Fraudulent Transfer Act (1984), §4 (a) (2), §5 (a), §7 (a) (1D, §8 (b).

(353 See Credit Lyonnais Bank Nederland, N. V. v. Pathe Communication Corp., 17 Del. J. Corp. L. 1099, 1155 (Del.
Ch. 199D.

(363 ZWLHi5| (12), Andreas Engert 3C,

(373 ZULHi5| (4], Bayless Manning, James J. Hanks Jr. 45, %% 99 BT,
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WA 55 St ERRN B ST MU . I RE e CRTTAIL) by BRI RIAR R [ P8 G0 — 25 1 o 000 44 i 1)
BRIV 55 H A 0 2 T A A . C590 (ARl R BRA T R . R b T A ) T A R B 55 i
HEM A5 IF R, XL EE F AR & 2R A MBI S5 IRRAE R, G T — 2
A, (2) BAAFIZE I TR, 2847 “TEECE” B0, AR ARG BT E . 7ot
HATRE RN, (3 MEIT SRS g—. A RFEEE T LB B LR

2. A — ARG S SR IR AR

SN T w) AT B O e A R 2, B H R S S AL R bR i, L 2006 4F:
CATFIEY HE, 8% A (call-up share capital) 5B EATIAIS T TA0EC, B0y [0, [6] 052
DUJE 3o B A B AR 2 DA B SRR B I oA 4 (R R [l [ R 41 10 5 350 & R AT IeAR
AT AR RS A HEAT 5 40 ) A5 U DR

TP B, R FE ARV A RR B E NS THE N (UK GAAP) 50# [ bRl 55 4it
HHEN] (IFRS) Zi i B 0 55 e 345 3 09 B8040 ] T 09 3 e . B 5, 95 23 2217
CESIAFW” PR, ST AL AR AR . S TR A R R R R
AR 5 o WV 55 4 il R0 2 AR A BRI 43 L I 25, TS 1 T 4008 3 DS I 2% 4
W2 b R BT o BO B 7 B AT B 3eA% 22 SOBUR BRI SIS (ICAEW) DL
TS LRSI A S (ICAS) SRR STHHLULR AR I — R A ARG, LIHRR “EEA
SO T AR S g5 0 W] 43 BE A AT R RS . SRR, TR RS AL & LU AN S
B H— Bt e ABRAAA R B U R SZIAB AR =, ot i bk
IR FERE B TR AR (BIanA B1E T A& A ARG A2 R e S st i
e, HRARIE SSAET RN thic LR 2 AT X ER 0 28 @ AR ] e b ) s -
= BAFEAREH T ARAMEARTF G ST FURASIARE A (AR ABRA R A TR
AIHBE) , GO0 AR, Z5 G AN A2 HEI 9 [ A W) G TRE IRRE O 3 T RUFE T AR N Y
(AR S 80D 8= sl 0 28 b= 5 DL 4 I Nl 5 4 4 e (., ()

SMAS U, T AT 2 TR T R R A R A T AR RN S B AR &t
RN (B pp o, AR R A R By FLE A R 3 DA () Bl 2 1 AT 0 s A K
SR by I e 8 i 3 N TS AP E A EE i

GEAHERS A L8 1 PR AR T A RISC Ik M (EIUA FX F ORI A P Rh e . (ol 2]

(383 Z:ULiis] (73, KPMG . %62 Ui,

[39) See Rolf Uwe Fiilbier, Malte Klein, Balancing Past and Present: Impact of Accounting Internationalization on German
Accounting Regulation, 20 (3) Accounting History, 342 - 374 (2015).

(403 ZWREIBI (73, KPMG 3, #5127 5,

(1) ZW, (3] CFIET « 240 (N El SRl SRR, BROFE, U RSB Rt 2012 4F0, 55 249 1T,
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FETIE . R EA SRR DA, AT UL, EA A S T —1
HART e A GEAGERF RN . 28 RISEIEMS HEHE T HERFSOA AR A B8 2P A 35 7 U
TIAL . ZEREUER 7 - BOAAS B BRI K . 2908 ] A9 B8 AR G Fp o A7 7 — LB ]
R, AR A ST IR B I A G BB 101 0 A4 W D5 BR A AR B S AR, HL R R B AR 7
R AR R e . FEBEAS T BRI DG SR 5 1T, FRE T A A e e 4% 1 — >3 Bkt
AR R 2 X RN BIFAR I TR R MBS . KA AR 2 EHER
AN AT, T IS B BN RS S AR A B AT B, IR DA RESE 25 AR
HERPRF N R AR AE I . RAETRATC LB 1T BEAAERF AL S AR 1 fe 2R PR A 18 [ AU
2B HSGHANT—FFFLE ST SIEAMNT G #9)5 iik e AR Z . A AA, (25 AR
1782) PREZIREIE S, HATX —ETE E PR EORA RAER.

TR RBEANE SEH M GEAGERF RN, B2 AT R 1]V B RE S bR . FRIE 4 mlIE T WA R
R A AR AL AT o ARSCONNy s SIIEFEAE AT PR PR, AN 2T RUR A=
TET A8 Tl A 7 B

GEARHE 5 55 £ BE ) PRI (EL R0 3 I B 5 — 2 4 BUR R IR SR G 180, Il il
JE B S A L TR S A —— BRI —— T AR BE 71X O T ) 2 BT 7R B
fEAL R AL N0 S AR Rl SE BRI O S, B SR e”, A “ERAR”, HiffEA
Wiz BIGEA 7 T ) N RS PR R M. AR L&, ST & il B8 1 i A2 RE b i
AR B NIRRT TR 5 B “ RAGHLE”, -  le “Je
07, REFNESE AR A TG, HIEE B QAR ) R AW R 2
AN EEIE S PR T X [ A BRSO T LG R M (e X -t e 1 D sl B R TAE RO HAE A
308 1 T AP0k T RS IR Y T A TR, 420

FRPVUER T AT A" M EBAR R SRR EA A T o BR ] 2 e P 3 o
FONE R4 AT HBERAR S B B AT T . A AL 2R Bl AE B,
FORAR 0123w 9 HAFREE A ] 5%, RS fe (AT R D3 B (R AT 2 "l A
ROULILIE B I, ke B AR Rk 35 B or it R A R . A2 F . BUA mAE g —Fib
RV A ZUESE R A7 Ja M 7 4R A D0 S O IS B9 — S8 SC Rl 22 4 0 B AT BE RS PR k1
R,

FH=EPVOEHENER " (rule) 5 RIEER) “PrfE” (standard) Z [EJEEFE 4L,
FAEPERIRR T 5 TR B R E A RS Al BE 2 A KOMEPE RS R AR AR BESRE T — B
B CREEREST ) WAL 20 R R A B RIGAR R 5 B2 T 3 494
NN FNE, WY RS TERFENAFE. 20, EaEBRANFm b, KT ES THF
FEZ A BE I E RS SEAE (FI AR IR . FUA S BRSO AR SR (B v
Bk Ty b e i A a B IR A D A RERF RIEEFIN AL X — K
Yio BEARLERFZ BT DRI RT BB 1k B s, Ay el REACE G BR L ik AL 42 T X 2

(42) ZWLHEi5] (4], Bayless Manning, James J. Hanks Jr. 5, %5 205 7T,
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FRIRAGE . WEBE R F SR RIEE “Prie” W—@E R PR T 958 A mliE SR T
XPEEH AW EIT. A, HEPIRR AR D RARFEEESE A AL E R KRR EL
A EE? WERTRA T IO IR R — A, dICE PRI TR B )k # IR G 2 45 T3
HEBHITER , AW EPE IR RN Y R — TN, R H TR —FoRsE

SR PUJR AR A R A B A R R i, IX— AL T REA R FRA AT S A e
AR TR, I AY28 mD L BR N S JE— DR (stockholder) 45 W 1] T AYA FIIE, i & —
AMHEEAIRE (stakeholder) ) FAYAFIE? 28 FIETT BORPIIE i 24 o 75 B4 A0 45 X A
NHIZEHISRTE? RSB AR T — AR 5 = 10 3, T ERRE A Ja A e 5 slir
ERE R E A FNEE BRAMGT TR A G IEK X — T A R (R RBTU
NBATIRED . VEERBIE S J7sh St R B (GFai B MBS ik A MU ke . A
2T, BEX THAALI PR S CATE A RlEZ M LISy BTN 5L M —4
AT RRVEE R RILSE . X T o7 s BN R R RN T BB AN AN G [ 53 SEikrP 65 T BUR T
BOE BB U FUA BB HIZ - AW, EXFEIE T, WERBATHI L /L5 v B RE )
I, WPFRATEAR 2] — X T BRI 5 I A AR,

Abstract: The limited liability, as a basic character of corporation, creates the conflict between
shareholders and creditor in respect of corporate assets. Company law has developed two different
solutions to control the flow of assets to shareholder in the capital transactions such as dividend or
stock buyback. One is capital maintenance principle, and the other is called solvency test. The
capital maintenance principle has long history but its main characteristics in regulating distribution
and reduction of capital are challenged nowadays as rigid and inefficient, or even irrelevant with
creditor protection. The solvency test reflect economic sense with bankruptcy insolvency and eq-
uity insolvency included. Its function, however, seems well below expectation if directors’ fiduci-
ary duty or fraudulent transferring rules absent, as the case in the U. S. showed. Further, both
solutions are affected more or less by accounting rules which have changed dramatically in the past
decades. From the perspective of company law revision, three factors need to be considered
before the legislator make the choice, i. e., the related accounting standards., the alternative
mechanisms of creditor protection, and, most importantly, whether the company law in China
shall keep creditor protection as one of its fundamental values.

Key Words: distribution, capital maintenance rule, solvency test, accounting standards
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