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W25 5 HE AL, RICAS SRS 3k Al T 44 A I 47 5 (9S8 LN iR

(60 SUWEBE. (MAGEERMRP S LRI, # CPEIEY) 2021 44 1 FEF. (PAGEERRY L%
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ARH] CMF” 5536 Bo s SEARFMRR ., BAMMET-&, BER™RFM XS BT 549,
57 BE%) s MEENUMEPUEI MG IR ER %7 55 1400 144 BE, 5552 %% 2RI T Bt
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WoE 0 4 LR KL DU A4 o1 0 DB i 8 AT 6 AR ASUR S 038 UE DA R BRI AR 948 51w sildn, 78 “ e
THTE” d, BRI B BE (Court of Justice of the European Union, CJEU) kN, Jyff
(FETE) 5 7 S HEANAN . B 8 AR ANBUE Z SEAAR . X8 B “Basas” K
MR, EMREH (BUERIES) (95/46/EC) B 12 % (b) TS 32 14 (4 ) B3k AL A BEL
IEBHEAL AL . 5 14 4556 13K () TEURE RIRMROSRZ G, WARYE (FER) 8 7 KM%
8 ARMHLE . ¥ KR DR A RS [, R X% M “Bast s AR R e b B Ak
RIE (FEF) 5 7 KM 8 Sk A MY BAKUR I 5 F A R 5 52 B0 TE P-4, RO B¢ B 92k e 1) A Al
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WO AR BRI 25 . O T AR AL X B 3 i 1 SE A BOR] 43 A 55 I A O A BN 2%, 10

(81 See Giancarlo Frosio &. Christophe Geiger, Taking Fundamental Rights Seriously in the Digital Services Act’s
Platform Liability Regime, 29 European Law Journal 31 (2023).

C97 See Proposal for a Regulation of the European Parliament and of the Council on a Single Market for Digital Services
(Digital Services Act) and amending Directive 2000/31/EC, “Reasons for and Objectives of the Proposal” part.

(103 See CJEU, Case C -131/12, Google Spain SL and Google Inc. v. Agencia Espanola de Proteccion de Datos ( AEPD)
and Mario Costeja Gonzdlez, [2014], paras. 69, 81, 88, 100.
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EYPERT LB, WA RD . SEIEALOC 0 A BRI Y PR 4R A A B 8 i i R O ]
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(113 See CJEU, Case C - 70/10, Scarlet Extended SA v. Société belge des auteurs, compositeurs et éditeurs SCRL
(SABAM) [2011].

(12) See CJEU, Case C — 360/10, Belgische Vereniging van Auteurs, Componisten en Uitgevers CVBA (SABAM)
v. Netlog NV [2012].

(13 HEA . CGEARRFIFANBEZ . HEEREHE?), # (hohaE) 2022 4655 2 1, 56 289 7T,
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FEATFH 30 FRTIEARZHGEMAT R, R0 T HAARE (BEEEARE) 5 1 K% 1 30M 2 558 1
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(16] See BVerfG, Order of the First Senate of 6 November 2019 —1 BuR 16/13 —. paras. 96 — 153, available at https://
www. bverfg. de/e/rs20191106_1bvr001613en. html, last visited on Jul. 10, 2024.

(17) See ECtHR, Delfi AS v. Estonia [2015], paras. 75, 81 —94.
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Rk A, 2 AR EBE R TR SEAALH] L w0 Y 55 IS S AU B B I A B AR AR 2R AL, A5 0
P O B AALH) A AN S X R o BRI 2R 1 B AR I vh B SRR T R O R g5 . H R AR
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VS s A IR B s 38 0 B ik AR B RE . PRORFE NP ALOR 37 07 T, IR )2 T A v AR A g 01 [ 4 A
(S PAT J7 T B IE AN AR SC55 . 2% i 5 6 T R kA T DA — 28 5] Ab s AR R 1R B E . R
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(223 Tuomas Mylly, The Constitutionalization of the European Legal Order: Impact of Human Rights on Intellectual
Property in the EU, in Christophe Geiger ed., Research Handbook on Human Rights and Intellectual Property, Edward Elgar
Publishing., 2015, p. 117.

(23] See CJEU, Case C - 360/10, Belgische Vereniging van Auteurs, Componisten en Uitgevers CVBA (SABAM)
v. Netlog NV [2012], paras. 44 —51.

(243 See CJEU, Case C-275/06, Productores de Musica de Espana (Promusicae) v. Telefonica de Espana SAU [2008].
para. 34.

[25] See CJEU, Case C-461/10, Bonnier Audio AB and others v. Perfect Communication Sweden AB [2012], paras. 55 —
56, 59 -61.
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Abstract: As to whether China should accept the theory of horizontal effect of constitutional rights
and apply it to the regulation of network platform behaviors, which has been hotly debated in
recent years, it is necessary to provide references from a practical point of view. The practice of
horizontal effect of constitutional rights mainly includes conducting civil legislation and justice
under the guidance of the protection of constitutional rights. as well as the review of the fulfillment of
the obligations of the legislature and the judiciary in the protection of constitutional rights by the
competent authorities. The theory of horizontal effect of constitutional rights is intended to fully
realize the value of constitutional rights, to improve the implementation of sectoral laws and
ultimately to protect constitutional rights more effectively. But the relevant practice not only fails
to achieve its goal, but also leads to the depreciation of the value of constitutional rights,
undermining of the independence of sectoral laws and the stability of the law, and is not conducive
to the protection of constitutional rights. It is clear from the practical investigation and reflection
that China does not and should not consider online platforms to be constitutionally binding, and
should insist on adjusting the network platforms” private interest conflicts within the framework of
sectoral laws.

Key Words: constitutional rights, online platforms, horizontal effect, constitutional law,

sectoral law

(REHE: TXX)

o 77 e



