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T WA N Ao PR E 5 — Y ML AT AR ¥ . See Baird & Jackson, Cases, Problems and Materials on Bankruptcy (Law School
Casebook Series) , Little, Brown and Company, 1985, p. 23; Thomas H. Jackson, The Logic and Limits of Bankruptcy Law ,
Harvard University Press, 1986, pp. 11, 13 —-19.
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% 9 #M; Andrew Keay & Hao Zhang, Incomplete Contracts, Contingent Fiduciaries and a Director’s Duty to Creditors, 32
Melbourne University Law Review 141, 160 (2008).

(43 S0 3D K - sohie@ . R - SRS %, (ARNERIN . SR mM) . PROFE, wah B 2012 4
R, 55119 - 121 T,

ME S A ), B LBEFmR) %17 %, L

+ 178 -



T . WHRAVFENG T FELS

Ko R BTN IR B¢ 4 STt I AT S J0F XUB AME 2R BB s 15 Z ARG BE . BRSO 7 B R U £
SRS . DLk G KU BB L I B S5 . AR L E R I, 5055 G [ Y I (] 4 R A A
NI BEE AR T =BT A il s . S 2 1 X BT A BAT W51 0y, (BT fot 400 23 52 SEAE TR
BEAR TH BTSN BT A2 L), IR A BRAT (ot A0S Al 30465 3 it AL 800 ) £ 55 e 28 2 o8 i 55 [
BEg Aol = AN M R, BET 0 GBS IR . L) T E R, HA 2 5 KL
3388 5 Aol B AR AR O B AT B . Al 1 R S UL R R A WA T 3R AR R
B O Al BB AN Aot U] B ok = B2 U RE S BN E . o B A B ) 1l 0k B A RS R H I
BB H B HAM 1

e A g SR A BN B BT . Ak AR T S5 IR I AN S R B A i e
GEHE— LA AT AT B TR U A 58 AT AT RE T B Al B A ECIE B RS . S T S e B R Y
F g5 32 BN & P R BUE R B A D BF T B HE, B THEEANK, LA
XA AR R, & R BRHL 2 ST 07 T R AF RN IR . Bles £ 30A7 0
SR, G RELUZ B, BT RS b Ak B, L L MR B R Y B AT RO . e
Z o ST A AL A AR B2 24 R Al S5 1 2% O L2 AR & o0 200 308 o 8 3 19 8 7 R 37
F5 K i G ALK e i AR 5 HE AL 2 2 AT, Al N RRER R B 3R 1 AR 7 SN R BTSN 7 T
D2 R B BSASME . S BN S L B A R PR3P L

SR, 5 2R AR, BEHE N RY REGUAFFIEERE EWZERET “BARF
f B RIS REDRET IR £ 2 B R e, iR A IR T Al Ak T A5
W, U S5 A B IRz Mg B — AR AR — O R AR Al —
SRR A, SR EEX PR E X5 2 g, R T, H—, GUATE A #ilE
BB IR R AR R BRI R HEBR R B A7 . BRI R IEUSL . AR P B8 B iy T 2 A1 T3z
A2 BEROR] . FRUAL . BORAL, ISR, R 3 55 S A5 S S 55 T Ak R o < 45 [0 A7 AU, B Al
B AV 55 IR G o o LA T A SO e 3 R B D AR R s A7 8 o Tl A S S0 55 e A BB BUE 7E
Aok W B IF s BEARBINR 26 T AR i Al AT AR AT 2 BF A 4 . TRIE T MR AR R 3 OB =
A “HSLTRR” SHEATARANZA R S LEEECH”. ©70 200 T IR i HAth 8 A 42
Ml 2, BN SERRM PR il T X5 e R, (X XFRTERAEZIEA
ZI R BEARAE . AT RT3 LU A2 45 N B9 BRI 45 A 5 Ak 2 18] 2 0 ST Y
RS KRR AU B S R 51 55 B9 & 7] 3055 . SRR N Rl aEE A, AR
FAAE S U 2 — BOR AR IR . JE ik T4 SCSC55 R BURE 2 A A M 2 i A7 3. 28 =, “ A

(53 See Justin Wood, Director Duties and Creditor Protections in the Zone of Insolvency: A Com parison of the United
States s Germany, and Japan, 26 Penn State International Law Review 139 (2007); David M. W. Harvey, Bondholders’ Rights
and the Case for a Fiduciary Duty, 65 St. John’s Law Review 1023, 1030 (1991).

(6] See Philip Gavin, A Regection of Absolutist Duties as a Barrier to Creditor Protection: Facilitating Directorial
Decisiveness Surrounding Insolvency through the Business Judgment Rule, 15 Brooklyn Journal of Corporate, Financial &.
Commercial Law 313, 324 (2021).

C70 AR ZFEROR AL R N TR RPN SRR, WEREIERFTEHFN SRR A RN
CENASZVFRCR, X 28 g A AR F LT F ik WAL, FE A b B E S BE R 4R & A7 7. See Henry T.C. Hu & Jay Lawrence
Westbrook. Abolition of the Corporate Duty to Creditors, 107 Columbia Law Review 1321, 1403 (2007).
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{81 See Andrew Keay & Hao Zhang, Incomplete Contracts, Contingent Fiduciaries and a Director’s Duty to Creditors , 32
Melbourne University Law Review 141, 146 — 147 (2008).

C9] See Thomas Bachner, Wrongful Trading-A New European Model for Creditor Protection?, 5 European Business
Organization Law Review 293, 307, 316 (2004).
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(103 Thomas Bachner, Wrongful Trading-A New FEuropean Model for Creditor Protection?, 5 European Business
Organization Law Review 293, 298 (2004).

(113 See Jacob S. Ziegel, Current Developments in International and Com parative Corporate Insolvency Law, Oxford
Clarendon Press, 1994, p. 317.
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(13] See Michael Schillig, The Transition from Corporate Governance to Bankruptcy Governance-Convergence of German

and US law?. 1 European Company &. Financial Law Review 116, 144 (2010).
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(153 See Paul L. Davies, Directors’ Creditor-Regarding Duties in Respect of Trading Decisions Taken in the Vicinity of
Insolvency, 7 European Business Organization Law Review 301, 325 (2006).

(16] See Thomas Bachner, Creditor Protection in Private Com panies : Anglo-German Perspectives for a European Legal
Discourse , Cambridge University Press, 2009, p. 205.

(173 See Paul L. Davies, Directors Creditor-Regarding Duties in Respect of Trading Decisions Taken in the Vicinity of
Insolvency, 7 European Business Organization Law Review 301, 314 —315 (2006).
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(18] See Thomas Bachner, Wrongful Trading-A New European Model for Creditor Protection?, 5 European Business
Organization Law Review 293, 310 =311 (2004).
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(20] See Michael Schillig, The Transition from Corporate Governance to Bankruptcy Governance-Convergence of German
and US law?, 1 European Company & Financial Law Review 116, 120 (2010).
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Abstract: The Enterprise Bankruptcy Law lacks effective regulations regarding the phenomenon of
directors indulging in continuing operations or implementing risky business decisions after the
enterprise falls into financial difficulties, which continuously expands the property losses of the
enterprise and thereby damages the creditors’ share of compensation. Although countries outside
the region have adopted regulatory models with seemingly consistent goals, their institutional
logic is fundamentally different and should not be adopted rashly. Combined with the legislative
reality and bankruptcy practice in China, the system design should follow the path of “Pareto
improvement", impose bankruptcy application obligations on directors of distressed enterprises,
prevent debt inflation, fairly protect the overall interests of unspecified creditors, and protect
enterprises from arbitrary intrusion of non-bankruptcy proceedings, encouraging directors to be
diligent and responsible. The nature of the liability for indirect damage to the interests of creditors
caused by directors’ breach of bankruptcy application obligations should be recognized as tort of
omission. Should apply the presumption of fault in the principle of attribution and provide preferential
protection to external creditors. In terms of institutional design, flexible mitigation measures
should be taken to exempt due diligence directors from their responsibilities, in order to avoid the
system becoming a mere formality due to concerns about excessive responsibility or unclear
understanding.

Key Words: director obligations, bankruptcy application, creditor protection, enterprise regeneration
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