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Abstract: Administrative reconsideration and mediation lacks a methodological construct guided
by the principle of legality. After the new Administrative Review Law established the principle of
mediation and brought binding administrative acts into the scope of mediation, the conflict
between review and mediation and the principle of legality became more acute. The core of the
problem is how to achieve the relative’s substantive claims under the premise of not violating the
legal norms. In order to bypass the specific norms, behavioural choice should be a method to
follow, and compared with the traditional discretionary path, it highlights the particularity of
mediation more. Specifically, when the reviewing authority is unable to satisfy the real interests of
social governance and the relative within the framework of a particular legal norm, it does not
have to be bound by that norm, and may try to choose to re-engage in other types of administrative
behaviour that can satisfy the relative’s substantive claims. The choice of behaviour may be
challenged by the question of whether the review body has the right to dispense with the application of
a legal norm when that norm regulates a particular situation, choosing instead to resolve the
administrative dispute under another institutional track. On the basis of an examination of the
nature of reconsideration and conciliation, as well as of the doctrines of priority of law, reservation of
law and discretionary choice of form, the challenge is not valid and the choice of conduct is
feasible and lawful.

Key Words: mediation methodology, principle of legality, substantive settlement of administrative

disputes, choice of behaviour, circumvention of legal norms
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