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Abstract ; Financial fiduciaries law is an important case study on the contribution of pri-
vate law to our personal autonomy. In a complicated world, with increasingly complex chal-
lenges to our ability to manage our finances and secure our welfare, the law of financial fidu-
ciaries offers the option of delegating the authority to do so to others. However, the law
must appreciate the significant risks of abuse and carelessness inherent to the delegation of
such discretionary authority. As such, financial fiduciary law should tailor its rules by two
aspects. On the one hand. the law should realize the significance of revisiting the fee
structure for fiduciaries and renounce its traditional treatment of fiduciary pay so that it is no
longer considered exogenous to the duty of loyalty. In addition, the law should provide fiduci-
aries with optimal incentives while at the same time sustaining and even inculcating the social
norms associating these rules with the virtues of trust and loyalty. On the other hand., the
law should entrench a strict sole interest rule alongside many exceptions and exemptions that
serve beneficiaries’ best interests. Also, financial fiduciaries law should allow opt-outs but
also design a range of sticky defaults that respond to the needs of relatively weak and unso-
phisticated beneficiaries.
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note 8, Part I,

(343 Cf.ROBIN WEST, NORMATIVE JURISPRUDENCE: AN INTRODUCTION 26 ~ 27 (2011);
Yishai Blank , TheReenchantment of Law, 96 CORNELL L. REV. 633 (2011).

(353 See, e.g., ROBERT COOTER & THOMAS ULEN, LAW & ECONOMICS 307 (6th
ed. 2011); WILLIAM M. LANDES & RICHARD A.POSNER, THE ECONOMIC STRUCTURE OF
TORT LAW 58 (1987).

(36) Frank H. Easterbrook &. Daniel R. Fischel, Contract and Fiduciary Duty, 36 J. L. & ECON.
425, 427 (1993). See also RICHARD A. POSNER. ECONOMIC ANALYSIS OF LAW 100 - 01 (3d
ed. 1986); Henry N. Butler®. Larry E. Ribstein, Opting Out of Fiduciary Duties: A Response to the
Anti-Contractarians » 65 WASH. L. REV. 1, 28~32 (1990); Brian R. Cheffins, Law , Economics and
Morality . Contracting Out of Corporate Law Fiduciary Duties, 19 CAN. BUS. L. J.28 (1991).
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(370 Easterbrook &.Fischel, supra note 36, at 426.

(38)  See generally Oliver Hart & John Moore, Incomplete Contracts and Renegotiation , 56 ECONO-
METRICA 755 (1988); Oliver Hart & John Moores Foundations of Incomplete Contracts , 66
REV. ECON. STUD. 115 (1999).

(393 See Robert Cooter & Bradley J. Freedman, The Fiduciary Relationship : Its Economic Character
and Legal Consequences » 66 N. Y. U. L. REV. 1045, 1074 (1991).

(40) Easterbrook &.Fischel, supra note 36, at 426.

(413 Id. at 431.

(421 Id.

(431 See Bernard Black et al. . OQutside Director Liability , 58 STAN. L. REV. 1055, 1064 ~ 74
(2006).

(441 See infra text accompanying notes 151 ~155.

(45) See Hal R. Arkes&. Cindy A. Schipani, Medical Malpractice v. the Business Judgment Rule
Dif ferences in Hindsight Bias, 73 OR.L.REV.587, 613 ~ 17 (1994); Jeffrey J. Rachlinski, A
Positive Psychological Theory of Judging in Hindsight, 65 U.CHI. L. REV.571, 574, 619 ~ 23
(1998).

(461 Fe AT m B X A F A E, JETE = (2 3. Wb AT M.
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(470  Easterbrook &.Fischel, supra note 36, at 438.

(483 B an., 9% « BIARE & iTie % % ik E B 5L X8 . John Langbein, The Cont-
ractarian Basis of the Law of Trusts» 105 YALE L. J. 625, 629 (1995). /4% /7 & v 1 2% & /K% i%
JEOO Y VR 5 46 1 AU 2Rl 2 — . Easterbrook &.Fischel, supra note 36, at 429. See also Henry Hansmann
&.UgoMattei, The Functions of Trust Law: A Comparative Legal and EconomicAnalysis, 73N. Y. U.
L. REV. 434, 447 (1998).,

(491  See Cooter &. Freedman, supra note 39, at 1046~47.

(50) Easterbrook &.Fischel, supra note 36, at 426. See generally STEVEN SHAVELL, FOUNDA-
TIONS OF ECONOMIC ANALYSIS OF LAW 351~54 (2004).

(513 See Cooter &. Freedman, supra note 39, at 1053~55.

(521 See Easterbrook &.Fischel, supra note 36, at 436.

(53) Roberta Romano, Comment on Easterbrook and Fischel , “ Contract and Fiduciary Duty”, 36
J.L. & ECON. 447, 449~50 (1993).

(543  See Easterbrook &.Fischel, supra note 36, at 445; Getzler, supra note 6, at 989. See gener-
ally lan  Ayres&RobertGertner, FillingGapsinlncompleteContracts :  AnEconomic Theoryo fDe faultRules ,
99YALEL. J. 87 (1989); Lucian A. Bebchuk®&. Steven Shavell, Reconsidering Contractual Liability and the
IncentivetoRevealInformation » 51STAN. L. REV. 1615 (1999).
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FHE 5 .

TEZEO T, Ko YRIFE—TREA., WERMME, HEZWAWB T RFA
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(55 See, e.g., ERNEST J. WEINRIB, THE IDEA OF PRIVATE LAW (1995).

(56) 1% 4+ 1Y & B [8] il , see supra note 6, at ch.5,

570 FATA AN m] B SRy Al REE . EXFEET, HFEAWEHERAETANRBHER, 4
AEX, IERHAE LR RN TRZ —,

(58] See Roy Kreitner, Multiplicity in Contract Remedies , in COMPARATIVE REMEDIES FOR
BREACH OF CONTRACTS 19, 19~20 (Nili Cohen & Ewan McKendrick eds. , 2005); Roy Kreitner,
On the New Pluralism in Contract Theory , 45 SUFFOLK U. L. REV. 915, 915, 923~24 (2012).

(591 See Dagan. Contract Theory . supra note 8; Hanoch Dagan & Michael A. Heller, Freedom of
Contracts (2013) (R MEFF, FEEFOHEA T,

(601 See also Joshua Getzler, Ruwmford Market and the Genesis of Fiduciary Obligations s in MAP-
PING THE LAW . ESSAYS IN MEMORY OF PETER BIRKS 577, 586 ( Andrew Burrows & Alan Rodger
eds. . 2006).

(61) Easterbrook &.Fischel, supra note 36, at 438.
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(62) Melanie B. Leslie, Trusting Trustees: Fiduciary Duties and the Limits of Default Rules, 94
GEO. L.J. 67, 90 (2005). See also Joshua Getzler, Fiduciary Investment in the Shadow of Financial Cri-
sis: Was Lord Eldon Right?, 3 J. EQUITY 1, 11 (2009).

(631 See Melanie B. Leslie, In Defense of the No Further Inquiry Rule: A Response to Professor
JohnLengbein , 47 WM. & MARYL. REV. 541, 555~63 (2005).

(64) Peter Birks, The Content of the Fiduciary Obligation , 34 ISR. L. REV.3, 17 (2000). {H %%
ok A SCE Rt Al AR 25 m9 AT S O AR £ AT R B L7 Td . at 14

653 Id.at 17.

663 Id. at 18.

(673 Id.at 17. 8K, ff 5@ 3 76 000 7 3% A 2 7 o 2R e B0 52 b iy B B 55 . Id . at 19~20,

(681 Id.at 3. See also LEONARD 1. ROTMAN, FIDUCIARY LAW 244 (2005) ( “fg SCH#f & K %
HRE T o EERAE .

693 Birks, supra note 64, at 17. See also Meinard v. Salmon, 164 N.E. 545, 546 ~ 48
(N. Y. 1928) (per Cardozo, C.]J.).

(703 Birks, supra note 64, at 38.

713 Id. at 37.

(723 Id.

(733 Lionel Smith, The Motive , Not the Deed , in RATIONALIZING EQUITY, PROPERTY AND
TRUSTS 53, 62 (Joshua Getzler ed. , 2003).
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(743 Id. at 61.

(751 Id.

(761 Id.at 62.

(771 Id. at 65.

(781 Id.at 73.

(793 Id. at 65.

(801 Id. at 70. See also Arthur B. Laby, The Fiduciary Obligation as the Adoption of Ends, 56
BUFF. L. REV. 99, 135 (2008).

(811 Smith, supra note 73, at 69.

(823 Id. at 65. See also Laby, supra note 80, at 129.

(831 Smith, supra note 73, at 74. WHEMIN K, XMRE T A 4 “XEHZ K iE BT XL
%7, Id. at 73,

(841 Id.at 75~76.

(851 Id.at 74.

861 Id. at 76.

(871 Annette Baier, Trust and Antitrust » 96 ETHICS 231, 232 (1986).
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(881 See respectively DAGAN, supra note 8, ch. 9; lan Macneil, The New Social Contract : An In-
quiry into Modern Contractual Relations , in THE RELATIONAL THEORY OF CONTRACT . SELECTED
WORKS OF TAN MACNEIL 127, 136 (David Campbell ed. , 2001).

891 KUk, BMALMBEFEDHE - |mT Ik, “fFLEN—DFZEE NN YDA GE%IE K.
e MERUMGBEMGEBARMEM LR, HERMNRE, EEMZITATRT, SFANSEMNES
THRME, HikEd “REEEEHEROREE” RERAM LR “BE” FE “&F”. Matthew
Harding, Trust and Fiduciary Law , 33 OXFORD J. LEGAL STUD. 81, 96~97, 100~02 (2013),

903 MATTHEW CONAGLEN, FIDUCIARY LOYALTY: PROTECTING THE DUE PERFORM-
ANCE OF NON-FIDUCIARY DUTIES 108 (2010).

(913  See also James Edelman, When Do Fiduciary Duties Arise, 126 LAW Q. REV. 302 (2010).

092) Tamar Frankel, Towards Universal Fiduciary Principles § 5 (2013) (R HE R F /) .

93) ZMEMWRAEZIASTZ M AW X RIHBEME GEHEZA) AR eS80 s R & L7 AR
3, See David J. Seipp, Trust and Fiduciary Duty in the Early Common Law, 91 B. U. L. REV. 1011,
1016 (2011),

941 IritSamet, Guarding the Fiduciary’s Conscience—A Justification of a Stringent Profit —
stripping Rule » 28 OXFORD J. LEGAL STUD. 763, 773 (2008).

0953 Id.at 781.

961 Id. at 774.

973 Id. at 765.

981 Id.at 775.

(993 Id.at 765. See also Margaret M. Blair & Lynn A. Stout, Trust, Trustworthiness, and the Be-
havioral Foundations of Corporate Law , 149 U. PA. L. REV. 1735, 1785, 1787 (2001).
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Gregory S. Alexander, The Dead Hand and the Law of Trustsin the Nineteenth Century . 37STAN. L.
REV. 1189, 1189 (1985).,

(on  See JOSEPH RAZ. The Functions of Law, in THE AUTHORITY OF LAW. ESSAYS ON
LAW AND MORALITY163, 169~70 (1979); Steven D. Smith, Reductionism in Legal Thought , 91
COLUM. L. REV. 68, 72~73 (1991); cf.SCOTT J. SHAPIRO., LEGALITY 171 (2011).

(102 See s e.g., Russell B. Korobkin& Thomas S. Ulen, Law and Behavioral Science : Removing
the Rationality Assum ption from Law and Economics, 88 CAL. L. REV. 1051 (2000); Christine Jolls,
Behavioral Law and Economics (2013) (KM E F M. mIEEF .

(103 See, e. g. . Michael Klausner, Corporations, Corporate Law , and Networks of Contracts , 81
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A RGN F N (MARZEIE) . R ZR SR A B/, & Wy %K
FE Y PR A (PR R D SR, B AT B A N R BB R AL 5
LT, AAESEB XA, IERMCEAR EAMENIA .

N B ATIZNE A ERCER AR a3z 48 TR A 50 N B T %A R B R, R
Mz N (MBI B e AUIE G b I A B0 AR B R R A5k,
RN 7 2 B 2 M (REERBE) WHMEmW, Hik, F38% 0I5 AL,
ANV W B O CIE AN AL e 08 X 32 SO RE AR Ak s R R AL v R R T CH Y Y
Boo 03— ME 55 A\ BR O AR A BB AfE i R L AW HE IR B9 ROO AT 55 O DL B Lkl A9 O 5%
HE 24 N 2 6] B AR 08

RAEZFE NER R B 0 o8 &R 2 4 Nk s e (CSEhr LR m AT M) A Bl i 8 SO 4R
BT R Z U, EA R AT W, A N B 2 T S % B A T e A
NZ—o TG SGEMHEE, ST 00 Bk Sk A g . 45 MR etk & M
WO B, WAL S RIS X Z R AR LR R as AT EOCE B U0 kg, R4 R R G
SR N BE A A AR — 5 SRl F . AR D B S el <y R B R S Bl R 6 Bl A
L A0 B B B LAl PA AR (H. L. A. Hart) 8 X4 52 U5 9 (9 3% H 000 96 #2 h it 0, fib
8 AT IR WA W K RV A R RE L AR D AT D R ) W B AR o R AR R, OO0
LM 2 o0 SCINECO R FA R M MLk s st b BRASE BUB AN . AT pr g, X —
FBVEAE R 454 22 00 3 ST A ik il 5 P — ok DU B PR R B G0 [ . S5

o Cf.J. E. Penner, An Untheory of the Law of Trusts, or Some Notes Towards Understanding
the Structure of Trust Law Doctrine , 63 CUR. LEGAL PROBS. 653, 665 (2010). 4 LM F KA
EX TR, BAERERER AR R A R S . W R B A A BT L AR Al AT AR SR SR
MELLESR Z Fl 7, Id. at 665~ 66. fH 1€ IF #f 3 B 5 R ik 6 0% A &5 90 38 g (3= 0Tl ok
). M ARUAL AT RE R . AN ORI N B R R 5 CGid . at 669) . A fEEE AR P, R AE B A A L R
it o JHGE R R G L, Id. at 666~67. FEIZAE L L, FRATE I 4 Bl 2 S0k oL 80 3
FERAIEGIEE MR L, SR T WA SCBGRIAR, AR FE T, Hoh AT A TR,
MARBHIRE . FATLE T XX 268 [/ 2 300 F 38 o LU g — A 3k . BDALSE 4 4 3 T DA B 3%
e AT By BE AR . B RN R R R HEAE T .

(10590 See, e.g., Ernest J. Weinrib, Restitutionary Damages as Corrective Justice , 1 THEORETICAL
INQUIRIES L. 1, 33~34 (1999). See also generally WEINRIB, supra note 55, at 212, 214.

(1060  See DAGAN, supra note 5, at 236. See generally supra note 6, at 5. Hf 8 %y 515 X FA ¥
F8 0B PR L YE AH L 48 . supra text accompanying notes 75~ 86,

Qo7 X 3% A 3R 35 T BE e H 7R 3% 0 05 Y Ak 2 MY O7 D A9 B RE A T B 220w s A 2 OF o T R M A
4 . See Robert Cooter, Expressive Law and Economics» 27 J. LEGAL STUD. 585 (1998). & i,
KRR, M EmMBERASR LRI () AT FTIE R AEE R KA R LA
LR E TR EZ TSR fEF .

(108 See H. L. A. HART., THE CONCEPT OF LAW 79~88 (1961).

(109 See supra text accompanying note 14.
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W Z B 2 AR N A A G E PR, T A R A A A 332k R R R ML N A R,
T AT Y BE 1S A 2 250X Rl 64 9 AR BCROR PR R SO, T BB HI 55 4 RS2 4T N B0 ME
NI 7 NS N ) I A (1 (PRSI i TR 3 = A T = - SR R 1 <o S v | PG
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(Z) =EMiH

I - mEAHH?

FATIAAGHE L e | Z W 2 UL B T IR« 5248 A 00 8 Wb i . 1% 58 8 Il b o B O
¥, B A AN ALLLZ 55 N R 5 BRAE AR 557 U0 R e AR O A W A2 R A
N 45 BIAL AT 22 5y o Rl G BB IE W1 3% 58 5 AF & %2 45 A9 e KOF 5 0 09 SR, % A —
A g5 br v b FUR A R T — 2B MR AR X, R R B REEE S, HIEW
)i « WA (John Langbein) = JC E 40 3 iE B fir 7, B — ) 25 B 00 52 W - 22 300 Bk S0 i 4
XF i Ah 1SR . 32 HE NS AR OB A OB AT A B 2 AR N B OR R AR 1Y — T EL — 42 5
Nz F6 N R AG A0 52 AR AL, 32 45 AR [A] 58 ik Be < e b vl . s ol o ml sz, (9
FIRE, B MBI E R 2 A A & F 41 2 0052 5 2K 50, 0 @ 4 ik 5 bk

(10 BIRLA. supra note 7, at 71. FAT 4 KA 15 A & 1 ML AR T B H A 1 %€ 1% T8 b 7T RE 4 19 Jm
M, RIEARWABETD B S MAEBRN, %A TH DAL A REER . A kM
BB EFH K RFUA — 02, BRI AT R TS A X B P X 0] . See Yuval Feldman & Tom
R. Tyler, Mandated Justice : The Potential Promise and Possible Pitfalls of Mandating Procedural Justice
in the Workplace » 2012 REG. & GOV'T 46. Rifi, AT A BB EEXEMOBEERLN, ESHERE
Al Z G ME R RIBEMRE T REA 2 EH.

D FAIEA VX 2B o — PR . AT X B EARBEW S — D EE M. A A M
WG EAMr M2 @M D, RRAESE LA S mAR R A B, A8 TXEW
GEHY — A W AE FOWE A5 Ok % 5 6. See. e.g. . GREGORY S. ALEXANDER & HANOCH
DAGAN, PROPERTIES OF PROPERTY 306~07 (2012) .,

(1122 Cf. LYNN STOUT, CULTIVATING CONSCIENCE 106~08, 249~52 (2011).

1y FEX i, BAVERZ WK FEREE LR P EEHE AR Penner, supra note 104,
at 668 e 8 58 kB E N AR, X “HID T HERAESE LEFICIKL. @HERK
B o S ST T AE AR AR AR AL, Id. at670,

(114 RESTATEMENT (SECOND) OF TRUSTS § 170 (1) (1959).

(119  John H. Langbein, Questioning the Trust Law Duty of Loyalty: Sole Interest or Best Interest?,
114 YALE L.J. 929, 931~32 (2005).

(e Id. at 963~65.

7 Id. at 968~79.
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B ) 2 N X 3 — 28 L R A B L il 3h A wl VR R R CRE 2 W KR AR RN A B [A] o
) M, AIREN R TC E 8 SR i K AL RO AR R, R A N R X 2 W ST 2 T KR B s A
&7 Crace to the bottom), FZ P A A F WL K& B E KM, O
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(118 Id.at 969, 979.

gy Id. at 980~82.

(1200 See respectively id. at 989, 987, 984 ~85.

(20 See, e.g. ., respectively » Robert H. Sitkoff, The Economic Structure of Fiduciary Law, 91
B.U.L.REV. 1039, 1045 (2011); Leslie, supra note 62, at 99~100. JF H, AA#EF X TKRERE
G W E W R 2 A, T IR AT A ) b B 2 X R AT etk

22 EBHERT R 2 ERGHBAANKEE DA AP TRAMGE, XMALE. 7EEHEN
ME LT #HAT AR M DA AR R, R AR R Z Y. BRT 2 AR B IR Ar 5 T LU
MR, AT AT M AR AR, HE AR S EE RN EERT MY RN A, B
WO 2 P BT H O A9 S W 15 i A9 BEL 1k . See Sharon Hannes . The Market for Takeover Defenses
101 NW. U. L. REV. 125 (2007),

23 X/E— 12NN A WK Fik, Compare, e. g., Lucian AryeBebchuk, Federalism and the
Corporation : The Desirable Limits on State Com petition in Corporate Law , 105 HARV. L. REV. 1435,
1441 (1992) with Marcel Kahan&. Ehud Kamar, The Myth of State Com petition in Corporate Law , 55
STAN. L. REV. 679 (2002),

(29 FATKABI AN A " R R R T T R Mg, (AR EM S, 2 F kA G B
H W% . Langbein, supra note 115, at 958~62,
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PABR 55 52 4 N A& R R 45 o0 2 28 H OB 8 & RS2 48 N0k, RS FEEIR AR . B S5k B
— ) g LI A0 B, DLUIER 56 B R AR 32 g N B AR Y TR IRE AT T A7 HE N R AT S8 B A M 55 69

(1230 See, e. g., PAUL HODGSON, MY BIG FAT CORPORATE LOAN 1 (2002).

(126 fF B X 28 B 5K 7 A 1 R 45 32 Tk sl 5% b g o Ve B ER . A Y B o R B9 R AR IRT i
YR 7, RIE g R 0% BRI ok i HE LAY 3N 2 LAY Rl 25 . See Lucian A. Bebchuk®& Robert J. Jackson,
Jr. . Executive Pensions s 30 J. CORP. L. 823, 824 n.2 (2005). Jf H . %45 1% 58 % & Wl & H
NAFE T RBE—XRESNIEEHR AN S — WA KA E LR ER DN 1996 43 2000 4,
12. 6 UGB WP B, HAA 10. 2% 89 F B B % Bk . Kathleen M. Kahle & Kuldeep Shastri, Ex-
ecutive Loans , 39]. FIN. & QUANT. ANALYSIS 791, 798 (2004),

a2 H UL B R 8 A B Ok W6 B N 8 AR B A AT 0 6 A ) B R O . DA fE BN
B 2R 1 8 — B

(128 Section 402 of the Sarbanes-Oxley Act, which added section 13 (k) to the Exchange Act of
1934 (48 Stat. 894). Sarbanes-Oxley Act § 402 (a), Pub.L.No.107 ~ 204, 2002 U.S.C.C.
A.N. (116 Stat.) at 745, 787 (codified at 15 U. S. C. § 78m (k) (Supp. 2006) ). £ & TF 3 M #r
RO ERTMPEREAREN R AGRERERMIER. RV SMEMLHTRE
2 A X NN R R R RO s DR T T M MR ONBE R, RO TR KRS R &
fE iR if , See BEBCHUK &. FRIED, supra note 126, at131~32,

(129 See infra text accompanying notes 210~214.

SEONNE 510 S Pk o0 i N B /A /NS N NI o = I AT A SR S w4 e o
R )RR BT ERARAERAR KRB, FE GRS 0RO 8 X6 2 AT R R
Rz — 3% F M, See generally SAMUEL C. THOMPSON, JR., BUSINESS PLANNING FOR
MERGERS AND ACQUISITIONS 1009~11 (3d ed. 2008),

(130 ROBERT C. CLARK, CORPORATE LAW 518~30 (1986).

(1320 See In re Pure Resources, Inc. , Shareholder Litigation, 808 A.2d 421 (Del. Ch. 2002) ; Gu-
han Subramanian, Firing Freezeouts , 115 YALE L.J.2, 59 (2005). BY#f. %5 H0 48 M55k 10 25 B B
ARAE WA D BB AR S AL e o A 00 AT HEBY UG O . (E R e i AR N 3 B GE o x4 RO A b n B E 1
PR R SR LR, XA BB AN T S E M R, See, e. g., In re Emerging Com-
munications , Inc. , Shareholders Litigation No. 16415, 2004 Del. Ch. LEXIS 79 ( Del. Ch. May 3,
2000). JFH, MNILBMWMAERE, ANMWAAEMENIK T 7 OBIKAXN EELN A RZ L M H R,
fu 75 HE $7 X H JF . RELATED PARTY TRANSACTIONS AND MINORITY SHAREHOLDER RIGHTS
30~ 36 (OECD 2012) . available athttp: //www. oecd. org/ corporate/ corporateaffairs/ corporategover-
nanceprinciples/50089215. pdf; Djankov et al. , The Law and Economics of Self-Dealing , 88 J. FIN.
ECON. 430, 437~38 (2008),
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(1331 See supra text accompanying note 28.

(130 Leslie, supra note 63, at 570, 574, 579.

(135 Langbein, supra note 115, at 933.

(1360  DAGAN, supra note 8, at 133.

30 ZES BT AR T B Cm SE VE 7, n iR Al )T 32 19 45 4. Bert 1. Haung,
Shallow Signals ,» 126 HARV. L. REV. 2227 (forthcoming 2013),

(138 UNIF. TRUST CODE § 802 (f) (amended 2003).
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(139 Langbein, supra note 115, at 976 ~78.

(140 Leslie, supra note 63, at 570, 574, 579.
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FWEEZLI KBS Mz, IL[E R4, Leslie, supra note 63, at 576 ~77), WiEHE T & 7% =
(=) 3. WamriieMmaitz & L.

(42 B BE DAL AR B 2 AR U5 — 3 —— A BB TIPS 2 D 4 2 a5 N R A
S — MU E XML R TEEN.,

(143 See Max H. Schanzenbach&. Robert H. Sitkoff, The Prudent Investor Rule: A Theoretical and
Empirical Reassessment 17 (2013) (unpublished manuscript) .

(4 [B] i — &, X 8625 o £ B T B LS5 B A C AR ME . See supra text accompanying notesd 3 ~
45,
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(1460 See Harry M. Markowitz, Portfolio Selection, 7 J. FIN.77 (1952 ). See also William
F. Sharpe, Capital Asset Prices: A Theory of Market Equilibrium Under Conditions of Risk, 19
J. FIN. 425 (1964) ; John Lintner, The Valuation of Risky Assets and the Selection of Risky Investments in
Stock Portfolios and Capital Budgets, 47 REV. ECON. STAT. 13 (1965).

4n HARRBL, XM XAMEEMITRREAERAANENRIEMZ Lk, WheEd
WA 4 R SR B R T R I BT R ARSI R T AR 1T & HE

(148 See David S. Scharfstein&.Jermey C. Stein, The Dark Side of Internal Capital Markets: Divisional
Rent-Seeking and Inefficient Investment, 55 J. FIN. 2537 (2000); Owen Lamont, Cash Flow and Invest-
ment Evidence from Internal Capital Markets, 52.J. FIN. 83 (1997).

(1490 See generally SanjaiBhagat, Andrei Shleifer®. Robert W. Vishny, Hostile Takeovers in the 1980
The Return to Corporate Specialization , in BROOKINGS PAPERS ON ECONOMIC ACTIVITY . MICRO-
ECONOMICS 1 (Special Issue 1990); Steven N. Kaplan & Michael S. Weisbach, The Success of Acquisi-
tions : Ewvidence from Divestitures , 47 J. FIN. 107 (1992). See also George P. Baker, Beatrice: A Study
in the Creation and Destruction of Value , 47 J. FIN. 1081 (1992).

(500 AR J0A SCHE R W38 3 — A D 2 & R 43 BT, see Adam S. Hofri- Winogradow , The Stripping of
the Fund: From Evolutionary Scripts to Distributive Results (2013) (R EZ XMW T, HIEEHFER~) .

(150 See Getzler, supra note 62, at 13~16.

(152 RESTATEMENT (SECOND) OF TRUSTS § 227 (1959); BEVIS LONGSTRETH, MODERN
INVESTMENT MANAGEMENT AND THE PRUDENT MAN RULE 12~ 13 (1986); Harvard College
v. Armory, 26 Mass. (9 Pick. ) 446, 461 (1830); In re Speight; Speight v. Gaunt, [1883] 22
Ch.D. 727 (C.A.); [1883] 9 App.Cas. 1; 48]J.P. 8453 53.L.J.Ch.419; 50 L. T.330 (H.L.).

(153 See generally longstreth, supra note 152, at 5.
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2008 AR KRB JG ., —2e2F Ny, R X EAMIFRAMEZ 58 NKaE, BT LU
EHOIEA ., TFE T » 55X (Joshua Getzler) FEXLEIEE, AR N H KR I A E
LA CIES NG S NG 7 IS 7 A RS ol Ol ol A /A 3 G S Bl 1 e S 1 B TR
L, 50 M (K] SR 4 - Wi 4R T8 (Stewart Sterk) 3 X B 3 AR 4% W H bR Al R B T AR H EKOR
PP, AE AR T — R D B, R e Ak, R E I . — TR
EZFTANEEIERFEAEG D T 600 WM A% TREN, R 240 A% T B KK o B
MAMTAL, 9 5 —T &, EZIEAKEEL 40N MWBRAFHRR TRER, R 2Z4H
/NG S Rl S B a7 N R 78 £ o e 1 A NS B 07 0 | e A N ' A i = N N = L A A QS )
1 A K P TIT 37 6 VR S AT GRE ) L T RR B oy SR O g5 BB 5 BE S R AN 32 4T N B X H R
I 0] V5 e R A A R R B R R R A A TS0 R AR S R, — B AR IF R HE A
BE AT, TEAUHHO TEAT AR H . A AT 2 25 r XU B s AEL [ Bt #0E. R A T AR
JE . X PR REEE AL WS RHIRE . WElE 2R 5, U0 Mk e f — D ds i,
T T 375 A% 26 B 18], AH B 58 4 09 BE 4 A B AR ROR R T BE G AE Ll i, P, KUR: 4% BE
PO I NG 5 WSR2 B T G S U N B | AN [ 5o S MU e ST Rl 2
S ok BE KU K-

O - A M #F (Max Schanzenbach) #1122 {H4F « #r4F % X (Robert Sitkoff) H
GO T SR A DS R AWV i A v I = (= Al SO (1 2 7/ S = B

(150 See, e.g., John H. Langbein. Richard S. Posner, Market Funds and Trust Investment Law ,
3 AM. B. FOUND. RES. J. 1 (1976).

(155 UNIF. PRUDENT INVESTOR ACT § 2 cmt. (1994); RESTATEMENT ( THIRD) OF
TRUSTS § 227 (1992); PENSIONSACT1995 8§ 34 (1); TRUSTEEACT2000 § 3 (1).

(156 Max M. Schanzenbach®. Robert H. Sitkoff, Did Reform of Prudent Trust Investment Laws
Change TrustPortfolioAllocation?, 50]. L. &ECON. 681, 707 (2007).

(157 Getzler, supra note 62, at 26 ~27.

(1581 Stewart E. Sterk, Rethinking Trust Law Reform : How Prudent Is Modern Prudent Investor
Doctrine 7, 95CORNELLL. REV. 851, 888 (2010).

(59 Id. at 891.

(6w Id. at 896.

(6D Id.at 882, 887.

(162 Id. at 887.

(163)  Schanzenbach&.Sitkoff . supra note 143.
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FRFIBEANGCERA AR, WHE MR, XAERKEE EARNTZEA
CHUE FC IR ) A% G2 4 B 7 57 A2 B9 A 35 82 m . G B 22 0% LUAS 48 B8 O (5 0 18] 52
EAE IR C IR TEFEW T A o a7 ) o U0 G SR RE 68 £ BIL A BT A X AR
MDA SR GHE MM &, AR IEATEXE L FIRKER LS, & E AR
MERTBERCR B4, 0 [ A, 2R 246 A REE & 2 9 it B AU HAK (g =
BERAE), oW ER RN, o, R W AWK, a8 5 R A Al
85 B8 Bl 2, 2T A2 BN 2 T S M O R A A LAY B L JRUIN . MR B T A 1
P ZE M R 32 4B NI A K JE B O T AR A I 3 0 B RN L IXORE 2 A e A R
ERCNL . XA, HEFRSASERAL TS, HoEHEMMERAERAZE, BILT
THEBL, MHE, BEwy L HMAERTREALS, LIS E RS AR, =0
WL, A, BE A B E W o b B OBE 07 Ml N B0 BB SR . AE HhOBE T 370 IR
LN S L S 35 @ VA = A W N P S B/ RS 21D R R A B B 8 - T = P 8 ol [

a6 Id.at 2, 7.

(1650 See id. at 26 ~40.

(66 Id. at 13.

(67 Id. at 10.

68 MBRACH R, WR-FREMREE M ESIE, MRS ST ER. B4 mibi
BT B MR I N G B A8 B ny T M LT R A Y .

(169 See Robert C. Illig, The Promise of Hedge Fund Governance : How Incentive Com pensation Can
EnhancelnstitutionalInvestorMonitoring » 60 ALA. L. REV. 41, 68 (2008).

70 ZIENTER G A S WH WM H T W 2dEE . 6, %3R4 104 B R R 2
5%, AEHALE 1Y%, MR AERHEHBTE™ 0. 05 % M4,
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CRE 2B fEAL) RAEMBTRERZ —, U0 AT, S0 &2 48 A 1L 58 3
45 kg a] B AE 2w, 072

REAS SCT & . AT 0 F AR BT84 R Y 9 45 K A R X B A TR A Y 8T BOR
Al AW, AW SR RE YR, E . AT, E oM 55 2 e AR
B, R IR AR . CzEe e — R E LHES T RAT B — XA AR
P A GG S 355 Z R G A AR B ) LU, R FRATIA O L UCHE R b 2 g 20 B A 4R 3T
B Rl AE N BRI G T . P O AT AR AR R R Oy A Gl R R 20 200, O H R AT
N ARG 38 S 7T LA Gk B — 0P 5 22 HE o i dn . B 5 R T A [ e 2w AE B A BR A M 4R T
[t S N N R NI CI NS IO S S U S RS R DU N U i
S S (G S O = 1 ) N 7 s S =

3. BB

FATIT 46 58 5 55 1 o B O AN — MG RN — R HERENE, WA
KRR AR B ORRRAE . BR M Z Ah . FRAT Je BT B IE T OB X R ARG A R A AR BT A5 R
Dro U WE R TR . MT M2 N2 ey, RN HH®E -5, &
PR ORORE PR % e BB . R AR OE A R 22 5% o A BT A . 15l M, Y
AR FRES MR N E M R, T B N R O AN AT AR, — 0B S8 55 YO 1R R A
Pra&ul, BAOWMREEOIN ARG FEZERLZE 07 RAITANIEWAER AR, FIEES
CRURET B B A o R R, AR B Rl A2 T N Wk B O P b oE —— 0 S8 5%
MER XS —WIEE B — R 5 R s B, O & A Al L o, (B BE %2
I

AT A R S Z T X RA YR A EE AT R SR, X E R E 4R A

a7n X TR LML EY — B4l 3R . see Adam J. Levitin & Susan M. Wachte, Explaining the Housing
Bubble , 100 GEO. L.J. 1177 (2012),

a2 RPN 4- . 7R 8B BN B Rl R A AR AR AR AR s e B S A . TR — IR B MR AE T
e, TR REREAES - ARTEE, B2 ANMBERERMTE . EXMHEET. I
oL IR £ B R T s AR fE i S I HE R E L., ABME, BWEAEER TN E L KR
BLEFEHFERENER, ¥ T 28025 A0 B8 LR AR 88 BR 75 65 & b i fEH . see JESSE
DUKEMINIER & ROBERT H. SITKOFF, WILLS, TRUSTS AND ESTATES 654 (9™ ed. , 2013),

(173 lllig, supra note 169, at 102.

(174 See Kevin J. Murphy, Executive Com pensation ;: Where We Are, and How We Got There , in
HANDBOOK OF THE ECONOMICS OF FINANCE ( George Constantinides et al. eds. ., forthcoming
2013), awvailable at http: //ssrn. com/abstract=2041679 (FFi% + 0O (A AE 2010 ., KR H 2%
Ji S i A R 36 500 SR A B EE AT E MMM 32%) .

(1750 See supra text accompanying notes 49 ~54.

(1760 See Sitkoff, supra note 121, at 1045. See also text accompanying note 48.

am KA EEMESAZLEN., RIMTMERAEE EkE AL, XEFR EATREMEZR THE
BB SO {7 4836 B T I 19 A 2

arg  FHE B M, see lan Ayres, Regulating Opt Out : An Economic Theory of Altering Rules ,
121 YALE L.J. 2032, 2084~88 (2012) . ¥ M. MR % B0 BKO0 0000 ol 68 i 7 3R fi
255 — s Ei ¥, See Russell Korobkin, The Status Quo Bias and Contract Default Rules , 83 CORNELL
L.REV. 608 (1998),
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A5 Bh AL B ) BE PO BB L Ob BERE S AR R I LM e . XS ECRAE . AN
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PR 2 B i 4r O aC 8 B 22 47 080 AR, RSB BL T . e BIRE . AR R
A% A% AF RERAR L DUGR TR S S AT A R R R R R A . ALk R
A RE X BT 5w IR A5 B AN X B R DA Ml DL A% ] R O AR e B A R e A I, A
5 7] P R D k) < 3 A CI8D

AR MEFE 7 < Bl 32 8 A5 B9 AT ] FL AR R U AN W 52 0% S 5 e A R, U8 R SR SC P
52 g N B EE R AR AR 45 . AR 20 M BROIR M 5w B A B T SR 07 T . BRSO K AT B 4
R THFE AN RERNE S A0 EA N —47 R W B8 55 L& Ak 2 HoAl
A GXATA P UEW B E A S 1), AE R B A — A R, satms .
WA AL CA Ay ™ H ) i WL, U89 5 2 8 92 55 B 3R 38 T B A RE IR
AR PEA X T3P R IE S k. nf LR E MR, BADIEATIN, Al ek I 6
HADGEE, TR, S Mmmerr e, RTBKA, ERXEHLT, =

a7y Cf. JOSEPH RAZ, Liberalism , Scepticism s and Democracy , in ETHICS IN THE PUBLIC
DOMAIN: ESSAYS IN THEMORALITYOFLAWANDPOLITICS82, 105 (1994). WA B#HE M “FAE
fif —Fp AT DA EE-RRE2AF”, FLUEBLAEIEIF “HARAMEHEASEEAEG.

(180 Dagan, supra note 8, at 1436. {4k, A Z 0 1 i SCHp oA MW, 5K BT R A SCH# K&
R R E M . AN B A TRE s n, BT 2 AT -k
M. EMESEmYE BB ARME R RS A C A EEAW W EE . T k&R %]
BAT . RIRMHEAE S DL Rk B B RO A R B 0Y T AR MR . R B 0 Y A Ah 45 Ab . See Sharon Hannes
Business Judgment Rule , 31 TAU L. REV. 313, 331~32 (2008) (in Hebrew). H X% K M EZ A
] ¥ ] F i T 18 . see Henry N. Butler, Smith v. Van Gorkom , Jurisdictional Com petition , and the Role
of Random Mutations in the Evolution of Corporate Law , 45 WASHBURN L. J. 267 (2006) .

(80 See Dagan., supra note 8, at 1436. W4 /KIN, £ B %A 28 P 7 2 M — o] 58 09 % o Jp %,
See SHAVELL, supra note 50, at 207 ~14.

82 B BB R A I T LIz ), HAEAR SO AT TR T, R R AN 2
FEANZAER AN, 0% T 1994 4F 4 — W AR, HWR 2 AREZIT, T M35 i 2 %y
PG ] AR B 24T RS, BRI L u A A R, BIERERKMERE K, 4
ST AEEE IR T T BN, Z A B AR X B 2 vk 4R B0 s BT,
Schanzenbach&.Sitkoff . supra note 143, at 14, HE[EZ A2, (58735 55 0 16 [H A BRI . supra note
158, at 898. WA~ H LGB, W ZFLAMMTAE, WREBLES — D LKL
HAN (D) AL (2) gz W B8 IR o500 5 ae i 2 W7 w5 4E . 248 A 7E 02 81 i A8
HAREZ AN, W DL R W R

(183 See Christine Jolls et al. , A Behavioral Approach to Law and Economics, 50 STAN. L.
REV. 1471, 1543 (1998).
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GRENZACNE WU —JF MR EE S — B kAT b M SRk R, SR
TN, HEZE R R S EMERFE RN, EmEATE ., EENE
G¢ 5 — R g5 LU B [ B, s LI L BEIE R XSS . BN RS B, BE
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M T A ERAESE, IUFSAMEE. A2FRSF ML, Al
2Bz NTEERARE N, SHSAZERNZ5 AN (MELA LA E
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. P, BRI UE W] 22 KM 46 5 AR 0k R R B — R g BT LI L dn R ALEE E AR M G
R Gy . 4l A2 AT N ikt AN B DAy B 22 K000 ) JRCTRHG B e SR Y sl 4 R I 8D

S M IR AR Ak A T BE, BERE Y Db B A 52 4B N UE AR B £ R AN 2 B 2 [ Gk B
PP, WRE % R R X SF AT M L, bR B AZ M ” (impeding altering
rules) U89 FAT G W A B9 W AL — B, WAFIN . RS ITI Y RE OF H P L E
i) “RAEAZE R (GBI XHFMREET N7, HEBEM A R 6K G5 Jr
A AvF, JEEAMNIAN Y OF B EARE) “FEZERBRITME”. MIKETARES &
(61 NP (SR NN NS DR QTN A SO S T e o 51 KVl UK [ £ | VAN A N N 2
Al 5, 89 FAT e A R W M A 2k, ROXE T Rl B R 32 B N B TE R 55, JR N iZGE
FMLT ks 00 BRI YR R O BRI, (0 SR ML E Tz 5T AR A
WPT IR SZFE N, O 2R IR 55 4R N [ f g 9

sy MR XKML T M2 h g MR, EAMRSE, BEE-AMAEMERER.
AT EE, FEXFR LT, R R BT ae v DUIE B A SR M AL R E S . NS S R R
W, RHEMBAREA., Bk, NREZHEBEE M S LHEHIATH, T H BN S8 ™ E M
. L R/ B & B JL &R, See THOMAS LEE HAZEN, SECURITIES REGULATION 334 ~ 35
(2011). ZORMWZH THFTAR LI SMEW R, Hib, REXREOA - PEEM KK
Dyhgs sl A TR T DIIE i A R AR R IEN N, FABRER THELS mged, W
AR B AR FER B ZEE LT N, XWERE L LM%,

(185 See Leslie, supra note 62, at 69~70, 91, 116.

(186) See Dagan, supra note 8, at 1436. But cf. Leslie, supra note 62, at 89.

(1871 Cf. Lucian Bebchuk, The Debate on Contractual Freedom in Corporate Law, 89 COL-
UM. L. REV. 1395 (1989). Contra lLangbein, supra note 48, at 660; lLangbein, supra note 108, at
987~90.

(188 Ayres, supra note 178, at 2086.

(189 Leslie, supra note 62, at 112~13.

90 Id., at 95~110. But cf. Hofri- Winogradow , supra note 150, at 529 (LA & &% & X
DA A B B [ SEUE B Y A A, P ie KRR B E R KT HE AR IR B X R AR LT )

(190  Ayres, supra note 178, at 2069 ~71.

(192 Leslie, supra note 62, at 102.
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(1931 See id. at 116.

(190 See Ayres, supra note 178, at 2083 ~84. W /R E A B FITHEFEWIBAM AR W H % &
Ao ALY AT AR AN Y R — 0 A R B B R W) R R DR R E WS W, H X BE B R R A
I, JEHAS, HEFEXN T RF AR SRS F O R ERRE LR, KX ks kR Y
AT R ) 2 R R B SRR OE B M IR 55 T S 9 A 45

195 A% H % % K 0 #l T, see Hong Kong law on prolonged interested party transactions, RELATED
PARTY TRANSACTIONS AND MINORITY SHAREHOLDER RIGHTS, supra note 132, at 35, and
similar legislation in Israel, Companies Law 5759 ~1999, 44 L.S.1..119 § 275 (al), § 121 (c)
(1999), AR, Z4 NEHAM LRI EHFE T - ARG RS, X E8#IL,

(196) See Sharon Hannes, Corporate Stagnation: Discussion and Reform Proposal, 30 J. CORP. L. 51,
61~73 (2004).

97 AR MR, AT LR A R R RIS g i S B R, R R AR N RV A A B BR
FERTEBEXFWTEN, ER”RFT PR BNFTEEN, BRAREWBBAIRE, BRZHNWA A
LBl E B, BRI E G, See Butler, supra note 180. A T Mim FHREB LMWK LR, &
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as FAIE N TG, X# D ERERNIEL A0 f . DR B RN O, ko2 3 o il
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(199 See Leslie, supra note 62, at 86.
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FAERAEXRRAEMM M E, A BZZAEmW, R, 7% %S A kA fE L
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2000 See supra text accompanying note 28.

200 Miller, supra note 15, at 606; see also supra text accompanying note 28.

202) Leslie, supra note 63, at 568.

@03 HHERWKERRER, FEHERAFAME R HFATEN LI SH MG AN 1970 40 110 7
KO ETHE 2000 4FHY 1 770 JT3RI0: R, FE 2010 AF, IXEHRBRE 1 020 J7 £ J0. Murphy, supra
note 174, at 14. T AT B39 3 B S WA B INTE 1993 48 2 2000 4F I H AR A MK 3 700 000 3%
L MFE £ F 17 000 000 FJ6., Lucian A. Bebchuk®: Yaniv Grinstein, The Growth of Executive Pay . 21
OXFORD REV. ECON. POL’Y 283, 285 thl. 1 (2005) ; see also Brian]. Hall& Kevin]. Murphy, TheTrou-
blewithStockOptions , 17]. ECON. PERSP. 49, 51 (2003),

@204 BEBCHUK &. FRIED, supra note 126, at 80; Lucian A. Bebchuk et al. , Managerial Power
and Rent ExtractionintheDesignofExecutiveCom pensation , 69U. CHI. L. REV. 751 (2002).

2050 See CLARK, supra note 131, at 192.

s £ 19854, WRMMAREERRKRLAATH AT EFYHFEMEHNMMERN 8%, Linda
J. Barris, The Owvercom pensation Problem : A Collective Approach to Controlling Executive Pay, 68
IND. L. J. 59, 64 (1992). SRl . fLA17E 1990 4F LLF M g b0 P R M 38 K. 78 2000 4F Al 2001
R, B 78% M 76 % . Bebchuk & Grinstein, supra note 203, at 290 thl. 4; see also Murphy,
supra note 203, at 848. N T MR XA M E E M, T E 2000 4B E AT E W0 H SR8
9100 T EIL, MFEES T8N HATE N ARBCFYMME®BE 1 200 7% IC. Murphy, supra note
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207 [8] Jii 45 5 i SCH#k . see Sharon Hannes & AviTabbach, Executive Stock Options : The Effects of
Manipulation on Risk Taking . 38 J. CORP. L. 533 (2013),

(208 See John C. Coffee. Jr., What Caused Enron? A Capsule Social and Economic History of the
1990s, 89CORNELL L. REV. 269 (2004); Oren Bar-Gill & Lucian Bebchuk, Misreporting Corporate
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(2150 See supra text accompanying notes 171~174.

2160 See supra text accompanying notes 169.

217 See supra text accompanying notes 169 ~174.
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(218  See supra text accompanying notes 204 ~205.
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reh’g denied , 537 F.3d 728 (7th Cir. Aug. 8, 2008).
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2220 Id.at 731.

223 Id.at 731~32.

— 149 —



