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Abstract: The standard terms of electronic contracts are usually lengthy and contain many technical
terms, so counterparties do not have sufficient economic incentives to read the standard terms.
Bounded rationality and the strong economic position of the party providing the terms further lead
counterparties not to read the standard terms. According to the rule of objective interpretation of
declarations of intent, the act of checking or clicking “I agree” should be interpreted as that the
counterparty makes a commitment to the reasonably foreseeable terms. Accordingly, the incorporation
control of standard terms is divided into two levels: “overall incorporation” and “individual
incorporation”. At the overall incorporation level, it is only required that the party providing the
standard terms give notice of the existence of the terms, so that the terms that can be reasonably
expected come into effect. For this purpose, the standard terms should be accessible and conspicuous, and
it should be indicated that the standard terms have legal effect. The time of notice is in principle before
the conclusion of the contract, but there are exceptions. At the individual incorporation level, the
duty to give notice should be judged based on whether the counterparty can actually read and
understand the content of the standard terms, especially considering the appearance of the contract and
whether the standard terms deviate from the default rules prescribed by law. Whether providing
notice by a tick box or pop-up window satisfies the duty of notice should be judged differently
according to the overall incorporation and individual incorporation of the standard terms.

Key Words: standard terms, surprising terms, electronic contracts, duty to give notice, duty

to explain
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