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Abstract: The identification and disposal of illegal income has always been a controversial issue in
administrative punishment. The new Administrative Punishment Law clarifies the definition of il-
legal income, adds compensation procedures and allows exceptions of laws, administrative regu-
lations and departmental rules, which is a legislative response to law enforcement practice. How-
ever, how to identify the illegal income in the specific practice, how to balance the function of re-
lief for the rights and interests of the victims and the efficiency of law enforcement, and how to
combine with the fine to prevent punishment from hanging upside down when there is no illegal
income and illegal income are difficult to calculate, are the problems faced by the practice depart-
ments. Confiscation of illegal income has the function of pursuing unjust gains in public law, the
sanction function of administrative punishment and the education function of the extension of pun-
ishment power. Therefore, the determination of illegal income should take “total amount theory”
as principle, and take “difference theory” as exception, and follow the five basic principles. The
return and compensation of illegal income before confiscation should have realistic possibility,
and the way and time limit of return and compensation should be improved. When there is no ille-
gal income or the illegal income is difficult to calculate, it can be applied in combination with the
proportional penalty method to achieve retributivism.

Key Words: confiscation of illegal income, return and compensation, retributivism, administrative

punishment
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