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Abstract: In the context of Company Law revising, the academia circle had realized that the cor-
porate reform of SOEs was not equal to force SOEs to accept adjustments of the Company Law.
On the contrary, SOEs should be separated from the adjustment scope of the Company Law by
means of establishing special laws. This kind of “stripping theory” was a reflection on the over-
kill of the “commercial company theory” upheld by the traditional viewpoint. However, it also
falls into a subjective path on the basis of its arguments, and goes against the historical practice
of our country. After analyzing the evolution of the relationship between legal formalism and legal
instrumentalism, legal authority and political authority, the inevitability of divesting state-
owned enterprises is again drawn. Through a systematic review of the representative divestiture
plan, it is found that the “Public Enterprise Law” plan fails to match the problem of over-com-
mercialization of state-owned enterprises. However, the “State-owned Company Law” program
cannot meet the normative needs of legislation due to the difficult interpretation of the concept of
state-owned companies, and may have an adverse impact on the status of state-owned enterprises
in international law and the results of corporate reform. In order to achieve the transcendence of
the above point of view, a new stripping path is proposed with the construction of the “State-
owned Capital Investment and Operation Company Law” as the core.

Key Words: state-owned enterprise, public enterprise, state-owned company, company law,

state-owned capital investment and operation company
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