3 32 No. 4, 2023
M%F%’%‘p;m—lgo

R ZE NHATHEREEZ B 55—

aREZ LT

NEERE: FFCRAMPIAFTELAZBRAF L, 58T EOAAERR. RET LA
BRIEEZHORFAW ., A—, WTRBEFPAGTEX —HHRBFOLEFHE, RELELXEZY
FRARFLEEXRAERFRFFTOLEH T RA A, P RAFHRyEEL R ELLGBERZAS
EETHEATE, RERAERLLFASRIERATEGSEL, BAXMDEFE T REE XK
RFBEPIF, BEZEARE T ZXARFGHEH T, BRI RN 8 F 4T kA B g s F % 4
AR, HEMAFTFREANTERAALERY; AXBEAREREGEL T, JANITAERF T A
EHBMEFEREWAREAFTRAMACEE, ﬂﬁﬁﬁﬁ?ﬁﬁ@%ﬁ%ﬁ@?%wﬁxim%
o, AERFERPREFEAFAANTAEGRAE, BFPAFEEZLAANKRA BT RETES
AME, A TRSHRBETE., L=, EEABRETE®, KL EHMNRE ZKE R FGEERE
PR GE N EPE R PAN TR LR TRABRARGHERYL, LIA G R FRE AR
SR M Tk A BOAME T 6 Ak
XER: BEAXE BENSF BATHE FEHY KT

—. 3l

[l

{5 L& %& (fiduciary relationship) Bifi X X% (fiduciary duty) RIS ER B T HREEMN
Ak, BAERE SRS S RO 2. EREET, S2MNECOCRUFBFERZIEANS
Za Ao REASZRIEA, GKASEK EHAE A BLR A w4 BZ 5 24 W 55 2 18] 1) BE Tl
BARRAR CNAR BRI HZERCR” ). AR Mol 55 30E 52 5 i f BERER X FR, W
B, BEPE A SE S ZEMOCR, RN, X TSR, RETERF KT AT

* o ARADE, dURURAEE B I LTS AE
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KB . (R NREEFIE ALY (DUNER (AR ) % 148 &, HEIATHM (hE AR
HHEARE BITHEZFE ) LUNRR (Ark BITHR W) ) ] 4 186 5/
(e NRILFIEGFEEE) 28 26 50 T 3245 N ik SO 58 355 AT AL E T S s RFRTF—
PERAE— BEAFD “HATUE” 5“5 M TAE” (RGN “HATAE”, account/
disgorgement of profits), RISZ{E AM A Z+E AN (principal) 38 H H K36 5 52 55 BF 45 10 R
e Ak, FE (A% 5 (A BITHEZE 4 ) M TIHAX LM RIBEZE &L
WAL AR AR T “Wellcas” s RN, DT AT AR S B R] Rk S A A
AR 5K

FHEZEWE, (PEANREMERZEMR) (DIFEHR (REMR) O TRy 1 DLk
A NRILFNE S EE) (IR REFR (Rt ) O #FBCA MUE X — Rk ny 207 20,
I —k, %Eﬂif’i%i&ﬁa@%}gEE‘J%AL'JK~%E'P§&5KEY$Iﬁl‘/zﬂiﬁ;ft%?l‘ﬁIﬂﬁﬁ%ﬂk%&&%iﬁ‘m
D7 A AR R, lan, KPR — KA IEAE THE AR Am 2 om, 120 BEREET,
e “Z NZFE. ﬁ)\IﬂM” MBS, WE A LA A BSEFIE AR, Wk b 9t X
55 I BATURIIA AT, A RIEFEARI S A KA ke, WA A B % e g
RS 8 D A A SR BT, £ 80 ZF)?U&EDEIEJETESL%%WTE%ﬁﬁ?i%ﬁ‘i@wﬂﬁﬁﬁ*%é‘
PRJR T (S AT DABRAR S — R R R ER B ), 2 R IR E A AR TE I E R BE AR A0 8 IR R
FEZERXRTHATALHLEE, s, FRE BT R FH 26 N ATHE 5878 K B i H
SUR 1B 19 7B VK ( BV o Vi

H, AXBEEEEALERHFZHEANHASTER a0 EE2H, REHTHFL. R
B, B RAR—EHESER LIRS 2 ERR, WA & T& R FMIE EXTHATHE
MG — N, TSR ARy, /=R R RE LR T A AT B — B RS  H2
W SAT . B A ATERN Y ME LR T b kB S 51—k
TR X AR L, DT I8 I A ] 75 AR 45 2 EF S5 AP X 25 R R A2 45 A A TEAE . 28
AT IS VA A T AT (938 FH 30 A e o AR IR R R, AT Ok Rl AR Sy RS DL PG 2 AE
N RBOUE KA R SR & 7 28, 75 9 3 AR wlvE A b & B8 0 IH A STE S L . 5 =38
AR TIAEMSEIE A, A R )2 T B 5 A S W8 0k 23 T A9 B it 125 B 453X R Ao =X
IR UETE 73 S8 58 55 AT I S i)™ BAF TR R KA B X PR X — R R 2 T . M TR A
PHAKL il 5k W AL O St I 53 A B D 8RR R ol BE 22 1. dieJm s T i A Yk B A R
S I RS AR DG ) B2 58 35 1 2 R

C1] (REEM) 5 927 Mg “ZIE AN BICE S5 BUF ™=, NS5 R B BIENT, A SC AT REIRHE T A ST
FOE, R 2 3 W) S B o T AR M AR O AN S I A TR B PR, SR A 2 e BRI AR I A R T2 HE A I kR
MR TACAN . FIAEER A EM, SR AREE (2015) REFHE 3335 SRFAKER., S gAREE
(2009) m RATFH 1726 SHH A, %M EHEE, SUEMI. B, £ (BRE) G380, HEARKS: Mt
2009 4FJR, 55 428 — 429 T,

(23 XM, BEG. (FREREENLR — HARTEMWER), & GEHREN) & 335, LA HMAL 2021 41K,
H1-26 7,

373 e, i FAE ARG S % 5 E] Ak A R I BB R MU R ML FA ST, CHUIEE ) d R AR B RLE
B 5 % P X — 2 {5 SO R T WIE A SR WAFZE B,
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—. ANREEI—BRBGFIIES

BEXRRB T HFEN CFRZEAN, REZFEAIBE R NI BT HoK i Im 7
BREAERET R R —FYFEN CFRBLA R s R TS 55, BT M 525 A%
TRIEANNAEE X LS, HaHE s X% (duty of loyalty) 57ER X% (duty of care) B4
M, Horb, RS0 SSEOR AR AN TX 7 M3 AR SR KR 35 4T FE AR N A 25 vh R AT R, T
HXKRRT, 25 NGB RAT XG5 AT Z A4 2 T 0 WU R 26 55 m] A5 F) 35 451 0%, 36 &2 4 F 15
AT, WFZ, s ik S A AR, RN E R AS A AN . A A SRR ] S 5%
3t R, PR i RO R U5 R T R S A AR R BUAMRI 2% . BT LA, KT 2245 NI A ST ik
HZE, W E R A A VA AT R YR A b R S S — RO BT
Xt F LI B A AR U EBOCR” O T BRI R IR KR 257 55 38 8 s 810 2 A A
AT LLSCELAY , C 40 T 2000 i 40 B 22 B s T BE A AT

(—) gkt BRARRHEMA . B2 EES

5 X KR T IHATHE R 2 U0 & M 0 5 2 N ZF0 A0 A 1 £ B ok JR A 1, Xt 2 B o 1%
GNP AT AR, 2% Ll EH &3 BEBA” (principal-agent model) k&
RS LRI GBRRIE, B4 W& )7 (promisor) JEfRBE A, Z2/KiE ) (promisee) &%
FEN, ZIEN MR 25 B FACE A M AT M R . XA 5 MO S B R E R B FE AN SR A
Z 100 e A R AR B WA BT O I A B R R R, B0, R kAR
HX BRI R P, AU AE L BRIC NS BT R, WA 0 e R & Ak
%, HZFCAME LB BB BT . X, FEA kA, TR E A A kB A
XM RS KA AT A S 55 AR BV 0k Al 9 35 T BRI Ak N B AR, B AR
A5 7 38 AR A K A AT 55 AR . TR L B ST R S S A AN AT LT 2
IR

H T AR B FRIBN, fCIE AT RE 23t B AR BR A 21790 (R 7 22 46 A\ 09 Al 25
MR A SRR . HEFALRHARBAM X — BT 8" MERRAC, i & 7=k
E AR LA (agency costs) . HLFHZ, RERBUAR 4G Z2 6 A Ry B 0 R 25 oh 2247 it 7= A= 1 W
BA (monitoring costs) . ARy BT Z 6 A AG A M R HH A AR A (bonding costs, 40 of
A I BRI AR N B P SR L R R 2% o g AT O I S B0 AR N RR ORI R AR Ay iR
(residual loss), C60 BEA I, & B R LA AT B &5 P EUZE 8 LA IR sz L. Bk, #1

(43 Sece Frank H. Easterbrook & Daniel R. Fischel, Contract and Fiduciary Duty, 36 The Journal of Law &. Economic
425, 427 (1993).

(5] See Cooter Robert & Freedman Bradley J., The fiduciary relationship : Its economic character and legal consequences »
66 New York University Law Review 1045, 1048 - 1056 (1991).

{63 See M. C. Jensen & W. H. Meckling, Theory of the Firm : Managerial Behavior . Agency Costs and Ownership Struc-

ture, 3 Journal of financial economics 305 (1976).
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HME LRI RV 322 B FERRARR B A, O7) o E )y L2 — Hil i HATHEX — A
JRNE (deterrence) RYRTE RN 525 N il S 852 L5 Wsh . BTl i & B o i B S8 52
SC55 FAR R A I 22 R T T AR, SO W 2 2 A B A A T4 7T LR35 3245 N9 3
I U\Wﬁﬁ”ﬁ%ﬁ‘ﬁi*i)‘(%%ﬁ]ﬁ&ffﬂﬁ%o

(=) AR X TR T2 B 09 [ 5]

T Ge i R B N EIRANFES . DR B O BB [ 0 A58 5 038 A T 0 I A 54 110 32 4t
WEFERFEESCF (allocative efficiency) mFHASF “ZURFL”, Mk, HXZEAN

o 3 S A8 2 055 BRI B A R TR T AR R . S S B X A CRREE LT Y £ HE Y S
B P, R SCR BB T KUK b Sz B i B R 2 fE AT S . T Tﬁ%?FlJﬁnmi#'J?m'UTT W =2 A5
NSRS &SRy XTTFLI&BEIE’JxF)\ﬁﬁm, A 54T 3 5 o ] LS B SR S 9 O AR
AIOEAL s AN 23 B 0% i

IHA AL A BE S %Fﬁﬁﬁ{ﬁﬁﬂﬁx&?iﬁﬁ\Tﬁ g “ROREA”, riE “RREN
A8, TEA R T kPR BATEGE A B B, Hik ‘”\Jﬁ%ﬁ%ﬁ%ﬁﬁﬁ%ﬂ&%%:ﬁ@iﬁ%
f, N2 B fleAs i il s (Nb) ﬁ?EMEQ’J*ﬁ%E’J@Wm (Np) HikAH#F
RISy 205 AT AR A AR (L) Z A XAl 29 S5 BEIR L (reallocation) 1Y ffi
%E%iﬁ%ﬂ‘] R Ry S 1 At 2 i A B 5, ©8 0 & R R o 5 K T8 2 % I8 T 80 BE R AR i

o [ e 5 i) A ) 4 I 2 A A5 A2 AR v 7 O R 4 AN RS2 48 L © 9

filan, 75 A5 BRE&ERLEGFCRT, GRS 10 770, £ A BWMAN 8 g, %K
T B R H B A AT A7 R B B B RA S 6 10T OR LG 4 3K A . s Bl A R 18 10T,
B 5 5L RN —KZ AN C lif 13 50, HAHART hidE, SOLF R & #1747
LR BB BEA N 3 o0 (NGB K A . B ARFE R 18 Tot., 7EX 1B T,
SEOT AR g ek KT i A 1) A K2 NJBEAT GBRAR 13 T IOT N O . IR 2K T [18—6—
10=2Y Jiounl i3l 45, POMEAR HSE A E £ ([13—8—2=3 J1t1>[10—8=2J77t] ).
[, X — B WS AL SRR R R AL 7ERT— &R, KX HREHRA [8+6=141 1
TCR A, RABIE T 18 TTITMILA . MO QG B (i [18—14=41 FiT; 7EJG—
R, XOrdEE#EA [8+3=111 AITMlA, &RA&REE T 18 Tl A, #iZE 5 8l
BrfEh [18—11=71 Jioc. Wik, SH&AELE FEmEITIER & R 7k mAn 8 Rk, I8
T TIRATIE (R EAARCRFIH, (10

ST, RN BTN Y R T 2 S B, T AT A A i I £ B AR R BT JU A 4 fiE

SCEX — H B X SR R, TE 0] AR 25 8 EEAE N AR S A ) R B (prioritized/primary remedy)

q:

L7373 SeeR. H. Sitkoff, The Economic Structure of Fiduciary Law, 91 Boston University Law Review 1039, 1042 (2011).

{87 See R. Cooter & T. Ulen, Law and Economics, Pearson Education, 2012, pp. 287 — 289.

C9 7R Jrid i B A2 A8 LA 923 7 H U A 5 . 7R o P AR AS T SRR MR . T S R TR AR Y R R AT
HAR (Pareto superior) , BIBGFPF]£5 43 BORASH L, ol 5 AR A 2 A ik — 7 B9 R 25 4R 00 A8 75 00 4, 107 oA 8 45 Al 05 9 ) 25
See R. A. Posner, Economic Analysis of Law, Wolters Kluwer, 2014, p. 107.

(10) #Zw#I5] A Gregory Klass, Ef ficient Breach , in Gregory Klass, George Letsas & Prince Saprai eds., The Philosophi-
cal Foundations of Contract Law, Oxford University Press, 2014, pp. 364 —366.
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AT BL T . AE No>Np+Lbo I, RIETA kBN, B2, ddias (m =J7 B 1T
FrAF A No AU i 29 B B & A fE /9 — 8 00 (O3 —FB 20 5 = J5 BRI Eb) o 101 20 4
R BATE RS G F R ANE) Np 55T GFARBURR 5 Lo Z M, WIETES G [F AT
QIE R B S B & No=>Np+ Lo, W] E 29 B @38 090 6 15 2 K T 18 29 B7 G 13 19 16
S AR R A, RRZ . G — R s T~ 20 05 LA AL, I 2R3 T 1 I 4
Nb 0, HIEEMNPRA, WA gk fEid g msh . A, 1 XKRT, 8% H N2
AR — T 2 55 . A AT A O il S8 92 3055 1 — e oo T B, Rl AR B AL
RIBAMIER? 52, BEHS PR LA LISC Bl 5 I OUH A #9585 Jo ik & A 7

Al E . AF#ES, REEFAFAMEILSIS A RERBGE S WA E R, Hoh#EE,
o 3 e G S HR Ak mT R T AT BE T M R AL DT S B S OR B R /A MR, TR e i
TR AR R RO A 2R . A, 5B AT NN 2 HE BSR4 T A7 A8 BE U A s B 1 0
Ho ol DU ERZ 48 AN BOAF ML B 5% . SCREM AT 2B B8 & S B R B80T 3 vl i R0 ) 3 6
S S5 AT N AESE A BT REW I N TR Ay . A, RS S I AT — 28 IR RR IR SO 55— L
AT A R 55 . RIVR 28 Z2 8 IR [R) B/ 410 o8 A 7o A3 28 LAY R £ o e A7 .
H AL o SO RS 5y o XTI 55, o nT DU 3 2 19 ff B R B, RIDEE S 26 55 IR
f

\

i

feus
=0

AL, XX — A3 55 i IR T BE I DR 2 A AR . k. FEE KRR T, HREHAT
£, PR E R SOeREY . BERERESCRNE R, R, FHISERELZT NE
A, B SR N B T IRV e T s G R DR P AR T

Lo DRURSE oy 7 Sl i U B A2 45 N« 40053 I A2 R 080 A 080l 258 % 1 24 i AR

AR T 2 0 1Y Ff BE TR IR R P R A A B AR S . AR TE i 2 TSR 4 R
o N AL SZ R U 5 B AT A5 R 3R A L 1 DRI G vk S B SO R A e 4 R i 24 T IR 2SR BT A 1 A
M HeAE, MR IC I ARIE i 2 S S B Ay AR (RS AT B0 M. DL “—# =527
i, AN R B A AR P Sz M N SR S 2 R T R, R Lk B A R
JEXTTE e K2 NI4T . SR, X — AR 7EMS COCR N AN AL,

15 SR Z 1 AYRFAEAE TR BAX AR, X B2 AR N3 2077 2 9K 58 i B R ARAR i —
AR ST 1 32 A5 NAEHEAT i 9 PSR i 2 B N3 R e — MR/ “B R BIUBER (p) 7. X
B2k, AR ANAEEFRE 200 28 L0 I A28 A S iR FPRES B2 5k 2 AR T 19 R
ZH . W No—Np) S e85 (Lo, R Mk, M2k No—Np 5
“HIAR AR Lo X PR MR p” BT, RBP4 “WIL” (internalize) *FJ5 (0]
BREEH ., B, ZAEALE NO>Lb X p+Np Bt g BB 2y, 107 5% I A 23 b SR 4l e sl & i
2y, PSR AT 01 R 58 4 BB Z0IRE T At S m AR (R AT 4 7] BT e A1 3 10 ED
B, R EZE N E DAL AT RSB FIE Ry 80 I UG (Nb), 8wl L AL & 1T LSS EL 90 7

A XrkFEp=EEaRCR (BURAH A 5% =75 C ZEMEZERED Fr el S mE R 60 b5 L2 & W el
EHINAR 7 T30 . AR L 1 U e T U5 i R A
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JCHANE, B Np b0 (HIEFIFASH I ARF Al f oM » RIE 1T 9t
RIHER Ry 0.5, EX—HH T, 80=>90X0.5+0, MEFHSERAFAANL, 1 X — ik
ISR T SRA A . X TR R Z N, p SERATREN 0, BUHAEFEAT 35 S 8 98 X
G5 PRI 58 AN % TR BN R AE MRG0 3 29 1R F] BEAS 2 “xﬁl?” w,. HPJE
AT IIE LSRN A RCR AT . P, 205 N8 T XU o 7 550 0 & U 1 2 T, Tt
H 2 WA S Rt T BOINARME R AU R 2 . ANl s A BE DA S50 3 2 308 1 A 32 it
PR AT PRy al 45 ) i D 42 (] A A T v S 30 A8 i 2 I BUR H 1Y

2. R POBALZAF N IH A TEAT AT LA 3 80 5 5 B R S 3 B YR RO A Ak

B2, W 25 AR TR REAL, W p TREHEIT 1, RIHAE 3EAT i 29 SR 2 % IR R 4
NBHR . FERXFNETE T . AT 45 0] 25 6542 0 52 0] U 835 2 . {HE A T8 A5 A T DLSE 5 80 =
JE I CRCRERRT” SR S BRI G AR Ak . B IH TR S O Y 3 KSR T R R
(Coasian bargains), BEF 2, HE—HRHWARIKXAET, BEET. HLSHBEARMITHZFHESE
gk, BV AR E T 7R IS K 0 T A R AT R B 29 BRI B 5, XS PP AL (property rule)
PR C120 1 5 2y RO S sl AR R T i 5 A2 RV T U R . T ] 52 R 7 SR i 2 8RR Y — 4 R
MG TR DG 2R Al i, DT A5 X5 R R S B R L 2 R R A S B L R . X T R
MR R o . RRBCE Ny, XA SR R A AR XL ZE WD (bilateral
monopoly) AT, H2x B = A PR BAS . IS B XU 2B IR S AR . i i 2 P S5 B A A 9 Y
K BIER T2 R 7 il A R 4 (072D w207 RRE S F A Dr AT &8 b . IZ IR W7 4
A S A B R a5 A A B KA, (H — T AW ES 3 0 2 SR TR B X B A AR . BB %ﬁﬂi
L X T8 w100 J7 08 {E@%Tulé o HIOCHR m S B A (B 200 TTot. R4
#HRE S A AL AR TS, Bt b, X5k Y gk ol B8 2 KT 100 J1 0T, 4‘?20077

X — DX AT B . T2, M3 ATRE e X — XA “ e S Rk, DA 7™ A= %58 e 14 B3 B A
A, BTSRRI 5 e Ry W 415 T 2 3k ey B 1) P R AR TT R 2 B R PR R G IR L, TR
M TRCRFE LW KA, C)

H5 b, B BTN IR R DR AR AR . PR 2 N 2 ) A O AR 23 5 el D R A
MRk, 7EG1ERD (cooperative) RIRFH, gk NZ[H] L HA 5 W H) 45 19 70 B ik i — 2. o
HTREIF A 2L B 23R 45 19 70 =AU FFITE SR, RS A 2 B R Z B Ui A . 7515 X
KFEM, TR EZELWE S BT RAENEMIRE, “GF” 5 “FIE” 2 HMARE,
ZHEN G Z A5 N DY AH BT 5 K 016 A A 45 002 28 W 0 AN 25 3 3800 29 00 R 9 B 35 43 T o A7 A 2 B
AR AT, AT B S R K A LR, X2k, DIHAMERME LR T i i 8 58
55 By — MR . mT LA S S N VBRI SF S PR RS (transaction-forcing) AR S 52 B JE 24 B¢ I 1Y)

C123 W 7= LI 5 B A R0 DU AR 6F B, T 2SR A AR TR B B 9T R A AT R A BRI i e 1k GBI AT . 454 LA RA A ST
B, T 5 00 S AR ORI B o SO i S =GR IR B B 4 B0k U AR (U R 25 %) . il T IH A ST E
T ) 25 AR N AR KT AR AR R . 92 B A R B SRR (Y % L AU AR N B T SRR T B . See
G. Calabresi & A.D. Melamed, Property Rules, Liability Rules, and Inalienability : One View of the Cathedral, 85 Harvard
Law Review 1089 (1972).

(133 ZWAigl (93, R. A.Posner 45, %% 118 5l
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ECECE A, BISEE “RORE A7, OO RO, SRR R R EONUIT A 2 T TR i
Fl g, M B AR R A R R AL B A B A S, A4S G s AR “ 38 H)” —d
Job DSBS S 55 e B R T SE B —— I A BCZHE A S R — 8, TEMR XORR T, MHEAE
Tk I S IR A T 2 ) S B O 2 NGE S B R AR A2 R NTE R T TR DA AR S SC 55 il I B i
PSS SCS5 B 0B, DT S8 B A A RIS ek itk . ian, BERDLHLS X T A B M E S 100 7
JC, A AR HZ R AL 22 528 200 T3 e AE . #3100 TTochy “idE A 3RA)” 4D, XL
J5 AT LhREAS Ty b 3@ o D3 7 3 U3 U2 AR . San 3 5 AT DL 3 R R KO A R R AR A R, A AT
DLl /b S0 FR 55 BT 7 AR 1) BRI . AR IX Bl B T A Zy A7 AE A A g KRS, H AT D e 4 8 R [
ERGM . A FERSEHE BRSO3 TR 5 R P S B #f 5 A RN TR EL S b
AN 52 55 BT AT O BB RS . A D8 AT 2 B 52 AR AN AE N Il B 3R 52 By 2 i B AT A E T
g, HXFhEbpair R A E I AR, BEZ, ETHEFSAAZEMPKRAGHE. Fladk
FFRYCER , ABATE W I A SR, MR85 ikl — > B A IR 0 22 fE, B2 w) LLT 3 7K1 B
13T BT, HD T XS R B RS, B SRR T YA M A R 4 T A T DL R IR
BRAE . MR, JRIERTA G COCR T PR R AHERAR . X T iy A o = BB . AR 22 IR
FHATHAE, WA = (2 s,

WAk, 5 B — i AT A5 ) £ I SR U AR B . U T AT 52 B TR B R C AR O TR B A ) — e
P, TEiERCESE SR T . ZFE N AT AR 5 40 28 R M AT, OS2 TR A TP IR B AR
DLy DT S A5 125 B DA Y 400 2R OB AR AR T 2 48 A SE PR U A 45 . BUFT IR I A 2 Cunder-
compensation) [A] R, 35 [E #% H B NFAZ N R (R 2S 5% 32 5 NP2 A AN M8l B sl oA % 18 2
i S8 2 55 I IR R FE NI A T A A 25 R O U AR vE . TR DA B A8 A e Y B A Sy
SRR, W, 33 RS S5 BYAT O T AN 3 B RO T RE /D T A2 AR N B AT S SE S X T RIT AR
o BRI, B— Y m] 15 1 g3 6542 L 00 AT e 23 WRh V7 22 TeRCR 09 i3 RO S S AT M & A, IR N
Dy A o 5 IS T 0 R) R R AR A R R AL R AR L 3 RSk A 1k 55 A
Y. VZENEEZFTNANCRI R 0], B TRl A% T 240 AN M e LT, 2 (5
NAR 3 R A 25 BT A1 3 B AN (8 FT RE R B A I R A B A T RFE AN M . FEREE T, Pk
CAIAG A 25 ) X LTS3 A0 ) R S B B R AR AR AR OOC R . IH A STHE W )2 (= T 1 ol B 25 3 A4 10 —
i@ @0 SR 0 e Y A 50 NPT N i TSNS & Sl b (17 S 17 2 = N L L P ST € S (U B € S S 11BN
FA SRR Z A5 NS RIENSEATORRT . R Bl v i o RE 8 B - B 1 A 0 S8 52 U595 TR 5E 7 5t
X T AT ARANE/ SO . TS B 2 f N Z B A A 25, IR et IER) “ReRiE 27, (16

(=) /N

— 7, AR CORR T BHATHE AT AR B RA . Sl 205 52 % (k. o3 —Jr i, 443

KA

(141 See Markovits, Daniel & Alan Schwartz, The Myth of Efficiency Breach : New Defenses of the Expectation Interest ,
97 Virginia Law Review 1939, 1994 - 1995 (2011); L R. Macneil, Ef ficient Breach of Contract: Circles in the Sky, 68 Virginia
Law Review 947, 959 - 960 (1982).

(15 See Uniform Trade Secrets Act, Section 3.

(163 2 WAi5|l (43, Frank H. Easterbrook. Daniel R. Fischel 3, %3 445 Wi,
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{5 N JE T IRUBS: Hh 37 sl i de 2 OO A A i D R A R T IR AR SRS B TR I B ARCR T T = A . B
TEHNBCREL s A ZENE TGS, Wi TESCCRBH I T EERKR, DUl ZE W
I TR AR A, BERATHET, RIEAE KR THEARIR (NZ4E%™ . #i
WAL2y . R AR AR HA R TR A AL . AT U RAE AR . IR TS B R ik
JRCE A S R ) o B HE . i —ok . ARSEBL T SR BRI E AR R ALt . BeAh, R T — i A
) i 0 2 i U A I A AN JE T AL S e DR A T A 8 S B R R SO O B B L, X
HATSGA 2 B R A A 2R 2 AR R RN = IHATUE R — etk iR e F B .

=, BIEEREE: FARERRE

HI S BERBOR LA — MR UE TR 25 0 R PGB A SHEM G 3. KM, HATE
FEFFARBA A SRS, SR 2B 1R g Rt BE . AnET TR . AF G R T R AT AR B E R R A
At @ WTEIE . BHEXREIE TR &G HIEATHE, W& RBIBEARCREAME R, AR T
Jih 52 A5 N AR AR SE B 29 SR B R 9Pl 2. Dtk A3 B 0 A 53 4 3 FH B il 1)

HFZ, JEE AT 0 B ot 5 2 02 00 o B e . AR AR S, R T
TZAENEMEAN NS S Cefforts) . 953 (labor) . $%fE (skills) FI¥ IR (resources) 25 %} 3k
FIAE 64 TR 1 60 AT AN BRI Callowance) , 339 95 26 1 W) M SE R BHE O A . H1 Ik [ ik
BE LA K 2 2, FEMCTS I ), TS 2 22 A5 N SE SRS B B AT R N B IR A 1 T £ R
LT ZEFE A B TGk S B R A R R A R L R 5 — I AR R T R A A IR R, S i I O A,
W HAHZE . O JF H, AT B 1k B A S AR X — BUR H Y e J0 R AR A i R X A R R, PR
AALHTERBRIRAS s BT ZEXA NS SRR AT M2, BT AL et R 8L, FL7E B3
SEAEHBAAE ., F5 L, BETEXNZME AR STER A T AME . AR E R X AT A Y
W GERRED XA KATHE A B TR, BT A2 ] 2 F SO T IH A THE R 255 s T E SR T 7 DAiHe .

(—) B S ER Ay B A1

B, RS SEE E R M EE L, R E A TR A RS E (BRI AR 5
KA, R SCHE 8 A 28 W5 Bk 2 AR BE S T

g E b, SRR AN 2 AR N S B AR Y ) ] (leading authority) 2 F 2 [ BE 1)
Boardman v. Phipps 58, (180 %%, #HREFKEEICHEMN, ZRHRETRET KA1
JRAL, ARIZA A B85 25 . AEH {5 FERE IR AN R 14 I — I I 2 B 20 ) 4 L. AR 6 S W
WLAE AR — A W SRy, ELAR HEAS Bt 0 W8 4 W S J 07y O U R P 3% £ B I S8 T IR0 O LA
THEGIR, RZAEFR A AR R I AR5 T ss . SR E U, AW R TS5 A S DA
R ARG F AR AS 5 B R X — 52 55, BORHRHUT AT 5 HL [ B2k g 7 6 5 258 3 Uil

(173 See B. Arnold. What Shall We Do With The Dishonest Fiduciary? The Unpredictability of Allowances For Work And
Skill , 2 University of South Australia Law Review 1 (2016); M Harding, Justi fying Fiduciary Allowances, in A. Robertson &.
H. W. Tang eds., The Goals of Private Law, Hart Publishing, 2009, pp. 341 — 364.

(183 See [1967] 2 AC 46 (House of Lords).
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BTS2 AT A6 0 T AE 7 LA, DT AH R Fos 17 I3 A R 508, 19 2Ll Hl, #£ Badfinger Music v.
Evans —Z8 (20000, 2 (5 N BAR RE A 42 15 & AT 4k BA 08 53 i o i i 52 S0 5%, (HLAR A A B i oA
RENEE F1 M IR BASEEL T R MR . Ik BE IR S Xt 25 Nt A ab ez, SRim . 7ERRE R IR 2 1B
/) Guinness plc v. Saunders —%& 2L, BREW/A R EF REEF S, (LHRTFHFBEER =
HHEFHARMNZ RS, WU Z T — M (520 T¥EE . RINAE T H AR I ERMAT
BEEMEW GRS . % #EF LS Ry A s R TS 55, BRHIA AT, SR, b
WBETEZ 2 T A 3 35 2 I i IR 55 i A7 wb 2

WAL, TRA HIVBIFE 2 A5 N i OB S S BT N, SCREXT 3205 AR A~ N5 ) Fn s R
AT RME: . B0, AEFTVE 22 5 m B HI UL Chirnside v. Fay — % 223k, SAKR R — 7 45
ARG T RBEAETHRERTHERTE, BRI SHARE L8 %0 B B8, KBk
s BT RS S, BENE XS AT H T & AT G A A NS AT AN . X, 7
TR F BRI e = IR B &R F A9 Warman International Ltd v. Dwyer — %8 (230rh, g 25 & B 43 2 %
ARG, AT K ERA AR, SEEREAR AR, HERAT 5IZE
KRHAA GRS, RS BT R AR RSB, XA TEF T XA AWML, &
Ji. BRAAERAGLIES X ARMEE, B EFRFEEMNZS XA B, A%, K&EE
Beik by, QR AN b 0 R IR T 2 A5 NI ECRE . B0, WA . H AR AR A SR
B, Hax 2e XU e A B R ARZ R, W R 25 N2 afliE, fsz, A%
b i S S 55 2 AE N SR AR B O B Re AL T kS, A ANE T 2 RNE , R
SEI TR L2 RO B R A

(D) AMEEEZEANATTEHE

Zr LAk, FRATARME D& 35 1k [ 5 0y ) 2 58 b S 45 HH OC T IH A SEAT BR 1 0y — e B0 %1
I, AT T O s IR T AR AR B S 5K T . — O AT 2 A R S X AT 0 1Y 55 3
TUAME . 55— AT X SN Z G N S s BT st Pk, 2245 X —[a) Y
FAEESs e, w9 BRI SR A T LA™ T STERCR AR, W R DT AN SR RIE IS, A X
ZAF N TTER AT AME

Lo — . AR A

WHTETIR . XF R PROERIZAE NS, HA TR e FHARRCR T2, AT B 3 5 9 U e
ERRCR, XTI AL RIZ AN NSRRI A BERE . I8 REAFTE PR ROCR B AL . X2
fFEATE No<<Lb X p+Np MIHIE T k#8572, ST ae LB, XM~ 24 WAt b A8y M R
B2, FNTE No<<Lb X p+Np WL T . ISal e 2 No+Eb>Lb+Np, 200 Rk 4 24t

(193 HSz, AR T YT WSPRE LIERK, H R Y0 i 2 55 B0 247 i AR A i . AL 5e iy M — Rl 25 s
(sole interest rule) I “Z% [ F £ w2 N ” (no-conflicts rule) , See J. H. Langbein, Questioning the Trust Law Duty of Loyal-
ty: Sole Interest or Best Interest, 114 Yale Law Journal 929, 954 — 955 (2004). fij Aok, fEXAZRMAF, @A H T —4E4E
AGREEF AT AL, XN AERE, ATRESE & A B d R 858 X5,

£20] See [2002] EMLR 2 (HO).

(217 See [1990] 2 AC 663 (HL).

(227 See [2006] NZSC 68.

(23] See (1995) 182 CLR 544.

(243 57 il A S A W m 25 = N RAT Fr S B4k 4@ Fl . A7 i R B AT AE e & R B Se B 4k S 4w A
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SR E RS Hh TE R TR S N W R TAERCER, W ATHET DL 2 5
N i AR AR 1 )5 P R R S BB R FER 2R . SR, BRSEh  AR AP AR O R T Y Y
N Z R AR i o OS2 o 0 TRXRAEIE . U308 Bl FTAA S, 2 il 2, PHLAS 52
RN FHRA R A IR “ LB RPN W75 HOA 2 ZERR )% 5T AT SO 32 05 N7 LUAbE: (-
HEPUE R . BT HIWE R A R T &, T B R S Al i AR R R S8 B 2y
o 5RAENRTTRE B 2 LB R A AR B A Z . RF 2. ArE R Y EH
N Z BB B R RAS » i 2 2 3 o ik B ROk o P > o N Z B A i (IO 32 15 N Y e )3 LA K
MDA R B FRE R A . TERT ARG R AR . TR Bl AT RE TG ik A R A2 A R R
i S S A HL B8 B IR B 1 T = NA TR SR AT L BV B TC 12 40 1B 2= 8 A RE 5 40 ik £ /0
M, AT RESTE ik S 8 5 S5 AT sk Z R0R” RSB T A 2 b e b 92 55 i 32 A5
Ao Iz, a2 Be BH R 3 BO R 25 34 23 77 LE A Gy i DA . R 4 32 A N TS AT LB AR )
AS A A AT A 22 HE S = A NBEAT DR, SRS XUT7 35 i S IS, ) 3k A 2 S8 Dl > S N AT
LeFf bRy, C25)

Bk, ke RN AE A Ui RE A9 18 B X2 05 NBEAT Mz . X T 52 8 AR #2580 i B2 e
VFZAG N =M, X AR KRR ERAETS A THUE, 2w 13 FE: . AR N
AR NGRS ANHRE . S50 MBTIR S T R AANE R = AN, R A THEN R
AFEFA LR Z BT & AP A A R N S 58 0 A SHE S S F A A
AR R i B S BR BT DA SR b 2 S ARV Ay D S 2, AR A S L RS HESE A
o F VR e R ok S L Y N Z ) A AR B . B A M R B R A T — . i, TE
Guinness ple v. Saunders — %87, FIBEIA N, 1% = 1E 24 19 0% B8 42 5 2 S e ftlofiE . AR A
TR L T2 BAM R . ik (GofD WY B SRR 8 . TERFIR TSI T AM 32 FE A5 A Ul
RN A S B TH S5 A S b R rpRE . LB X — AR aliF &Y, #
MO BIGAFEAI 4 1 B A 8 T A 7R i o S XU B9 450 R AR B 3 2% w1 O Wy S 4 3t %y s ORI R
S HATEEME, WIHSE T LB AT 2 ml SR MLE 9 B R AT R SCHEED 2 e o S B A1 1Y
R, ETERFSARZEMRBEB . SECRU LB LRS5BT, X — PR A i
A, B NZ BRI E T ik Be g #OA al DU HERS . & 21 3 6 E #2250 AS 1 4 B K F-
P, IR ZE PR G AMAZ RN, AN A RE A2 7 21 S G SRA ORI 1 R R . T AS 2 M Al A T
[ELEE S ERE sl (7 B EUN S REY IR nRUERS ¢ &9t LRSI T 35 &S WL T Rt [ S

ez, AE A PR SR G m IR . RS I A ST A I 23 BELAG 32 A5 N A g5 5 B (AR
A RACH B LA 0 B B e, —Jr i, HXE DU G P B bl R R S B WS DR A SO A
7 —J7 s HA TR IX — BB o 2 6l bk = 2 g NS 575 55 247 Dy, PR S BT R 9 75 2 R
o =T ATAE B0 T A B A T PR AR i . AT AR T SO 41 9 Warman International Lid v
Dwyer Z 7 LI RE . %%, W\ TEBALERESA AR B H, ol DI A BN ) 3 20 58
NG AL B O B B S R S EAL S S A R AT R R . Dh R AT R .
NAEN B S AN S, WS A R Z H TR R R JO T Ak 2 AR O S

(25) ZWHT5] (43, Frank H. Easterbrook. Daniel R. Fischel 3. %5 446 W,
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HOBUTT 22 ) 5t A 1Y 43 1 B s e B8 0 RS Aty — 2k, X5 AT RE 3 % T 200l 55 A AL 14 43 1
GHEAT RO P SO BB, X R AR TE R R R AT . BT LA, FERX SRR, A Rk
A B Y F N GHEATRERT . AH R TR P2 AR AT B B AU P, R R SR
28 AN B, YR BEAMEZ AE NI OE DR A5 B,

2. B AR NGB BB SE U5 AT A HL A Bl Pk

AU TS BRI SR A R A . RS R0 VR A X — AR, NS X 2 A A
PEATAME . BTG NMAT R G BA BRI A EE ., B2 E AT e & BA Bk R e
Wl AT S B B RO AE RS, TN S M AT NI PR 1S B L R R . B T R R 22— sl ROR
(Kaldor-Hicks efficiency) X —¥EZ 5522 50T 10 JARUE ., 1260 FIWiAT 0 B 6 A BOR Rl KiEd 2 8
FERI G I, W& AE AR Z M B Sy RO RN B (AN S A8 S U551 32 (5 NI AR HE NI I3
Ma 5 . H A IR A BESR A . X T LBy it S AR 55 1 3245 NS T DUAMEE T A — i 72
R RO B E R Oy ok R 55, IR AR = FE N AR B A (2 B B A . PR
N T REAR MR A, AMEEZ AR AT 0 2 DR R A 3o e X — 2, IR 2 AR N i R 5 S5
1977 O A RO SO0 . XA Y TS R SR P AR AR Y (R, RS2 AR N B R4 T I
ETHUL M ESCE . I, B r e B ERR A sk 8 i S S8 LS M ZE ARG/ EG “BE” (good
faith) 8 “9fE” (honesty) BffHA LAV, #U1, 7F Boardman v. Phipps — &/, J}7F
(Denning) B RS AT AT A WO IAR R HAT Bt . AN B Y o i/p HR
PR (HAZ S, ARBAMAT AOCWE R, BeA B, R RS HMEA 2 AER,” 27 X
an, Ak Chirnside v. Fay — %, B2l @A E & « PPN (Sian Elias) X T4 32 {5
AR ORI, G e g o S S PR T T R s R 1 G S A S S AT O, RO AR A . (28

(=) /NgE

B BEAEAS S o BRI VA A TEAT 003 . AT DA 52 45 A i 3 B H S S 55 S B U A4 280 ]
R, AZET R A R R A G i S BRI E AR HOE i i 55 R T OR
BA RN, SWBICALREKR, TRERT WA IS “5am” WA (LR ERE T
PE WL 142 H R,

M, BARENFRLERK: RIEEEFRS

BRI E . AL LRI ASTEA AT RERHLIG AR 2y, AR AURA 15 S0 2% 52 A 8 Al
RE BN RCRI G R . BRI ST W B B A Dy — P ) Rt . EH B S TR SOF AN IR T AL
NVRIR B PR AR S T, 3205 AN RO S8 355 W I SmiAR )™ . HAFAEHE ™
A5 BAKIFR . XT3k 25 BSOS S 3055 WS IE . 28 i B R B3 19 A8 AL AA A 0 B A AR

(263 MR R bR, I I0AT Sy s e A2 e 74 0 43 A PR A R 0 1 DT At AR 52 B A BE L 3 AT LA R R IR R R A
BTk, BRG] 193, R. A.Posner 5, % 11 -15 5 R. O. Zerbe, Economic Efficiency in Law and Economics , Edward El-
gar Publishing, 2002, pp. 14 - 33.

(273 [1965] 1 Ch 992 (CA) 1020.

(28] See [2006] NZSC 68 [45].
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ﬂq’;’/‘;t 2023 % 4

PN ATHE S AOR . X —J7 A AT B8 Tl H gk oy Bolloid i s . R 4 ik
@%Lﬁ?/\_‘lf‘@ﬂ}:'jzﬁﬁﬁxﬁj\}ﬂ$7ﬂ%ic% L5 B A LM i R SR R . TR b
72 w48 B2 BUOHAL N8N BB A B IR IE T o W 125 i A A R0 M 2 LB B Y . R
A5 XL BN BN NS 5 By K B 58 8 B A 2 . 083 I AR ME 2650 F A £ 9 8 N 1Y
WHESS 347 09 s 8RS R IE 23 W A LA 38 5 0 — PR oA 0 (0 S S8 592 355 1 A v N 52t i vk 3R B
BEGR, H (PR ANRIEMEIESRE) (LUF R GEZRE) O 5 191 ZE LU HE T INHREL
GBI TG T X — R . ARG, AR R X TR A LA i R B S S5 R TR i Ok L E
X—JER, éﬁTiu%Fﬁfiﬂﬂfﬁﬂ%ttﬁE%ﬁ?ﬁ%ﬁﬁ‘]%)\ﬂﬂ/\m*1‘15%%%%@%7&4&1%
JI A 3 T A A A TEAE B SE TR X

(—) BHEIAMBEATHE: BWGEE i R

B B B & — R E BB A A5 . B BT Ml B0 M A T R 2 R BT AR BN 4%
BEME) CRAR “PeGEmina)” 300 alf “BEr= A A" ) M nfE X 55 ST 55 A/ L5
B B PR GRST M. BEES L NI, AN N RRE, SO AT
PSRN S A G R G N [ =R X TXT%U&B@ZW%E’J%%&@IEJEE, WA AT AT
AT FEFEET . PR AME XS PR IR . e vk, Bk T AU
L RIEEE . AFRERS KA A BRI B s TR (1940 AEBBEEA L) (Investment Ad-
visers Act of 1940) (PR RIFR (FHFBIRIEL) ) 55 206 55 & T A% 1L %t 1) A 119 & 51 VR R
i PPRAT AR RLAE o T8 H N 5 & il L 1 IBCH J2 T A 48 58 B ) (1R L LS5 AR (federal fiduciary
standard) , B A ZEMNE,. FEEEE LR Transamerica Mortgage Advisors, Inc. V. Lewis
(1979) — % B2Ipf e 7T AL . BBt # NTCiE 2 TR Z | (BRGERE) 55 206 2% 0%
Rt B AR 55 BB AT A ST, T HBEIESR % Z&E bl 2r (SEC) i i 4 i R J kiR
B AT BORE e RO SR FR 0 0 ) 32 M B R AR ], TS ) %84 (disgorgement funds) 2 T IR
B, U8 e, BB HAEAE T MZ A FIEE . AREMS I ES CRIRIR
TR E GHEBEBUN Z W) RE O R) ok sk BT ] i S A5 05 IR A TR, B9 BRI
JZ T AT S SC55 bR 5 P ) R AE Sl g s ) B O T 52 B 22 e, 950 {H SEC HE T4 206 25 W Aii Y A1
D)L R L R P L AT AR 206 SR AU N A HEON TR SEMILELR DT 2 (VR A B B 2 VS . VR IE B

(29 BIRNFZEG W W REEEAE XX FMEIE, HNEZH LI AUZERR WL H AT . See D. M. Nagy,
Insider Trading and the Gradual Demise of Fiduciary Principles, 94 lowa Law Review 1315, 1315 (2008).

(307 fh T EEEET M RBEBEIUR , #OAR S — 385375 A 41 56 5] 92 BRI 58 Bk g 8 %8 )

[31] See SEC v. Capital Gains Research Bureau, Inc., 375 U. S, 180, 194 (1963).

(323 See Transamerica Mtg. Advisors, Inc. v. Lewis, 444 U. S, 11 (1979).

(333 See SEC, Investor Bulletin: How Victims of Securities Law Violations May Recover Money, June 21, 2018,
available at https://www. sec. gov/oiea/investor-alerts-bulletins/ib _ recovermoney. html, last visited on Jan 1, 2023.

(34] Transamerica Mtg. Advisors, Inc. v. Lewis —ZE M S B WL IR /R . (B TRIR] 1k ) R A 28 1k 19350 43047 S JC B ] DA
e T IR VE P E %5/ 1718 .7 See Sonn Law Group, Breach of Fiduciary Duty: A Guide for Investors, Apr. 23, 2018, available at
https://www. sonnlaw. com/faq/breach-fiduciary-duty/, last visited on Jan. 1, 2023.

[35] See Michael S. Hong., Comparing Fiduciary Duties under the Advisers Act and Delaware Law , April 7, 2017, availa-
ble at https://www. law360. com/articles/896627? utm_source= LexisNexis& utm_medium= LegalNewsRoom & utm_campaign=

articles_search, last visited on Jan. 1, 2023.
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X BB IR B 5F 206 S A T URTE QL I SF T O 4%, MOC T HBE ) 3 52 A7 55 i FA R
AR PR b3z 3] 1 — @ BE BE R BRI . BN, AR IR 3C b o B i A1) 45 b 984Ty, AL |
fEHE . A RNESEX IR E ., B (REERE) 56 206 (3) 4. SEC HE T4 206 (3) il
FEM) 206 (3) —2 KL, 360 SEC Xf b KL R A7 1) fif e C37 R HLph i 592 G CO8I0F 45 W Jost 1) A <
“THEAL S (principal trades) 5 “fRHIAZ 5”7 (agency cross trades) B39 [ EARINE RUE . PLER
D, BPRESEZ RS T IEE . X B A 1 A e 458 0] S A5 A7 7R S HK 58 S 1
RS s i B AR e, SO RIENE TR R . — e A L B EA TR A R

TEE W, SEC 7 i g % ot i3 B A S0 55 45 98 o m) 52 it 9 A G — it AR 20 1 B
AN NARBE B AE VRV )37 R 48 B 0 0] 52 Hh AR A A S TE . R S TR e 12 B O oK DA SBCRR 1Y A E i
BT RIF A R E T (BRBRE ) 5 R IAA ST, (HHF G — B W&
W, SR L, FEPET SEC SRR TR AU A SR B A B AR i ®, —ERE LR
AN YFACRTE ] SEC #58 — 3k . i 2> SEC $ik SR A P Z My i A, BFZ,
FH I 25 M A 1T St A A B AR B LATR = A 5 T R AL

—, K4 (investment fund/company) /& & % i+ X (collective investment
scheme) (EHAFASEHFSE WG, WEBNER —EEXLR T RMNEYRZHFEE, 20K
TEHZ A PR AR R CERAT SRR . R A A7 A F5 fE ZE m) fE, h WEAE EB 1T 4 — $R e 1
INTERBCR, RHRTEASFES LT, 80 E W & K& m B B A R4 s, HIHE L
T Ao U2 [ AR e PR G e B B N AR . TR0 S A SRR 2 AR A 52 S IR B H (4
il B, C00 ERBEH IR E (Ginactivism) LA K SR ARAT B PRI 5 [ R0AH 95 1 38 3 23 Ak 2 W) 3 g ™
#, MU R, 7ERE ST, & AR R AUA T RE 2 S BOR R R XE LU 3, AT
T A T A 1 B

B, EAERERERGNY S, WERFBIR RS TR -8 WG, [ 85w 2 6 Xt
TR 2 7 AT R 2 R MR A 33 12 ORI 4 o SR B A L WOCHGB S IR AT BEAR T . AHACT AR 2 4
B 8 43 0l 4 R R 1A B R, SEC G — 4 BN AT LA A O 0 HE Y BE IR R . Bl i, SEC T
2018 AREFF IR LT (FBBRTL) 55 206 (2) A5 Ak S48 BT in], AL 46 3 S AT L 55 K RE FE 43 )
P43 i JFL v e [ R SR A B P 4 SRR T A R IR £ P 5, DA BOR RE 1) & P AR AT A

(367 See 17 CFR § 275.206 (3)2, Agency cross transactions for advisory clients.

[37] See Commission Interpretation of Section 206 (3) of the Investment Advisers Act of 1940, Release No. IA—1732, July
17, 1998.

(38] See SEC, Investment Adviser Principal and Agency Cross Trading Com pliance Issues, September 4, 2019; In the
Matter of Perini Capital, LLLC and Michael D. Perini, Respondents, Investment Advisers Act of 1940 Release No. 6015 / May 6,
2022.

(391 “ANZLS” ZARTR BT IR i % 45 £ BE 0] {7 K P sl a) sl % N Ceontrolling persons) A B K& (KT
25%) MPZBIIZE S, i “AREAL 5" SR BT IR 1 % 7 38 32Uk 25 o W) i B 4 B i) 45 £ M R LAY SC S . See SEC, In-
vestment Adviser Principal and Agency Cross Trading Compliance Issues, September 4, 2019.

(403 BARZER (1940 SEHE AT L) ERAFRSE T A AR, FRETHF S, HERBRICLERNHEN,
See J. Morley &. Q. Curtis, Taking Exit Rights Seriously : Why Governance and Fee Litigation Don’t Work in Mutual Funds, 120
The Yale Law Journal 84 (2010).

(413 Z LTS (403, J. Morley. Q. Curtis 3¢,
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R 45 B HE G A A (share classes), U120 BF 2, BGEIN] 23 ] L& T 5L 4 ) JE 43 i
AR 2 1] 450 0% JAIU 7] 4 S o 3 O ) ) D 3Bk Ty ) e S AN A (R R ) BB 2 9 TR R AR A
12b—1 A —ZM4) . 80 X Rl A BT S 800 A 25 oh 2 78 T, B980T 1a) T B 2 f 1 T 1) H K
FHEREME K FEEMESMIEREAE P WS, X BR)ETiERETEXEMIT . H 2018
R4, SEC C&E T3 — i Ab 31} 7 K E B GER) 28 w) ok S 850 i Js A0 5 55 1947 S 3 2
BT AT HBW RS, S T, i SEC i i 47 BORE 7 ok & R 5 R A 12 1 48 v Ak 298 It 3
FAF 55 Z A, BORFEWARITAS B kKA, Jf i SEC RIS Bt 4 07 8 5 3 1 3 4
PIAME AR Z 80068 A 2, B HEOR T O R TR IA B HLR0R . S oh, BRI I A X L 55
AR AR IS A AT UL, ARG F A B e T T RBAR D, AEAUBUAR T] BB R Tk RE, MO AR
H AT REIF A B 1 G AN YRR R TR BB . U8R, SRR VRIAECE R AR T BE AT AE — R
JE b i e B SR 1 (R S TR [R) R, X G A7 A e B 1) B 1T BUAR B A {1 4 )

55 =, BTN vk S A AN AN AT B AE AR U S TE T R, R ELA ™ R BN X AR )
B, — 5. XA pR T X B I F £ AT Ay R SR W AT R A TR AR Y Bl e, I
Ll P E R RE LR B RIE . NHE3C s . AT GRSk R R, o — il . 2NEIEE
PR AT 1 WA, B AR BT A R A R I R [ 2 E PR AN S Y
5635 O W B AL . WM BT N . BRI i S S S5 AR I SE Rt Rl i LA 9 e
E. P, H Rl (SR WA R T BT S R AR IR A L AT, HET— IR AL BRI B A L s
PR HF R E T R EE,

SOMFEE , KRBT H TR AL T 18] 5 A 55 R & R i A R, O R ARG A =R
B IR 55 32 AN TR I R A o T 3K 8 - VAT #0555 AT O e IR
BT X —kEE R, ., ChEARIEMEIESREESE) (UTFRIKR GEHREEE
) ) 123 5. (RIEAREEINE) 859 £ 5 (RHAFAESHEFEITITRIER L) 5 49
FRAEXT TR A AL B S AT N R E T G AR X . H OGR4
AHLA B =45 FAL 55 48 S B I ) B ) (AR RS B E BT ) GEHBR
2B LR RASE 0 7 45 O 55 A BN (R AR AT BRIV 720 A BN ) Rl AR AT 30 M 55 W B
BRI CORBS B 748 B A B AT MR ) S e X — R AT, e, ANRETE R
R, T EEANAE RN T I ATHE A Bs , AR HE 00 588 7= 5 45 BN 32 1
AN B RO R s MR I R . IR RE L — B WG vk BT AR A Ry i I 52 S 55 1Y
A TR AT 14 4 0k S ity =X

(=) WS e 5 R 0 P

WA, 7E A A IR GHEAT PR A By B B A B i SR S S B TR R, R A
T WA TS HIA A SRR, RO AR TRAABOE BB RCRR S M4, BEZIM R
7] 502 o] b 38 M A T B T AR S RIS EE Z A O R, WRWGE TR TR M g

(423 See SEC, Share Class Selection Disclosure Initiative , February 2018.
(43] See Investment Company Institute, Rule 12b—1 and Intermediary Payments Resource Center, available at https://

www. ici. org/rulel2blfees, last visited on Jan. 1, 2023.
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JEAT B § 0 AT BHLOC St FATE B AT . B IR Uy Sk A i I8 e . ZEEE, B AT SEC &
TR ICAEAT B P A0 R R4 B B St A A ST AT R 8 T 1 BB (equitable remedy) 1 AE
§14: (penalty), ™40 X JEPFE R B IRLT F ATIRAT M0 S 00 o TG B o . ©90 Bk, 7E35HE
LN SEC Setiy b il ik AR AR 0y fly WA R 1TSS 19 AL R B A TR, R AR TR ik
T, WG R AR R BN A PR, G600 TR A T RS TTER R, R R
(18 5 2% BT AT AR W B AL 1 O S FAT AR §1 . 70 Rk, “Welieas ik T As” FE 3R EIA R I TR T AT
BT, SR, BB H T R AEURIA D BB R T . A GIE R HE, DL R VR 5 AT Y T
Jo M AR B SRR A, 180 RS T AEAT IR S R SR A 4 s T R R S SR AR S, SR R T
SR H A T 4 v W ML) DA s i 3R R el vy % 11 3 4 FH T IR R 40 & B B A RO . FREA D E T LU
s, B, ASCERMUESTENFEL S . B DU RUAE 55 55 i vk 28 0 v S5 i 9 v e 7
JIT A — 5l 7E 1 b A S AL A SEAT W — AR St 2, AR T B S . i —k, (ERTH
T VAL U T A 08 4 ST, e 1) B 4 ) IR A3 00 28 G 10 92 BLRELAR o PRI S AR A g S A 4 32 4 3 1Y
“BICNT. BT OAEZE PN E 5 T @ WL & A 1, L9 2R
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Abstract: There exist deficiencies in Chinese laws, judgements and regulations pertaining to the
disgorgement remedy for commercial fiduciaries, which reveals the lack of clarity about legal rati-
onales behind it. First, legal structures that constitute a fiduciary relationship are treated dispa-
rately in terms of remedies, which stems from the failure to clearly understand the function of
disgorgement of profits. The agency cost theory is inadequate for justifying this remedy, since it is
necessary to respond to efficient breach supporters’ criticisms. Assuming that fiduciaries are risk-
neutral or risk-seeking, expectation damages are also unable to encourage efficient breach, which
means no comparative advantages in this regard; assuming that fiduciaries are risk-averse,
account of profits could improve allocative efficiency by inducing Coasian bargains, which is effi-
ciently superior than expectation damages due to no concern about under-compensation. Second,
courts have failed to pay attention to reasonable allowance for contributions made by fiduciaries in
good faith, which could result in overdeterrence. Third, the securities regulator failed to recognize
the repayment of ill-gotten gains as the public enforcement of the disgorgement remedy and its ef-
ficiency superiority compared to disgorgement claims by individuals, and the existing principle of
the priority of damages cannot effectively compensate investors.

Key Words: fiduciary relationship, duty of loyalty, account/disgorgement of profits, efficient

breach, repayment of ill-gotten gains
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