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(183 ZWR5| (173, FRX,

(191 Vgl. BGB § § 823, 826.

(200 ZWERE . (BRI A MR SR SR ). 8 (EREAITIR) % 8 B% 1 #, WHHRR¥H A 2015 £, 58
102 -122 7,
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T A R RTER BN O H w260 ARSORNFBGE A% TR 5RO 2
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SR 2 A R B (280 (HRORI 045 2 AN I DX 500 b 3 DA 4 0 12 7 8 P v AR Rp AL L A ) B i A5
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Lo Ay e o ) i A B ep R B AR A T LR 1.

%1 5k b R R R AR @ A
KR o e e
SO L R O (right) (privilege) (power) (immunity)
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(no-right) (duty) (disability) (liability)
KR i e W
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IV BUR I F 92 3C the right to know, Bl b LER, AMEACY S TEIFE/REHIL T “/H
A7 SuwE. BRET, A XREEREER AL S RAE T BT A o . AR Tk A, R AR
HFR G R MR S, BAREERE L, REFELHEDNLEFH N, M THEHAH KM
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7 B3 AR CE AE AN — TR E AR (right) MRTHE T . — & XF 07 5 4 BR800 X 55
(duty) , XTE— R 285 Yt T AR 5 BLAR , A0 AE BEACUE Z5 17 3 22 v &0 1 s o o PRI, RO —
KIS AL B E AR “HAIE” 325, Ml ARG R ks, BRI )R
WAZ, EARGM. WG N, i85 & 2 & A BUOR 2R 15 B AR A RHEE SR BN
HERMANSHAENRERR? 52N, NAEGEEMB AR RBRNEGEEZ AN, &R
A XS AL G E EMNFER? BiNS W, EFRERE. ZHEK. 58, FE2EHK
U R R Z R IE SR 28 5, OO0 R SR ARA R A LSl A7 M. Wira Wi, 4k In
re Cady, Roberts & Co. X —Z W EF T 2R P #8 Sk 4658 55 W7 (disclose or abstain) &
HE T B M AN 55, B0 BN R A AR A RN R, A TE 38 b W R AT 8 R El
WASE G HEW BT AT, Wik, FATA LN EUF B4 1 4347

—Ji ., W& FERATGE LSRR, 7P EE E B etk 8 A —
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LI B AR B R LA O 0 B A T S i Bt 960 ZE RS RCA T KR R B R BT A LT
JBESE T 0 B RE % S Bt 06 T RS B RS Dy S5 B e A S ATHE R, OO0 F 2z, ARt
PN A L AR T A 1 2 T B AR T R S e B B 2 v, R BTN R A SRR A A
AR, ST, FRE ARG BB E L) (2021 BT H 3 K 3 K5 MHLUE
AT AR B A AR AR 1 ZORAF BB R 355 AR IMKIE T Z B (H v R PR R R 7 WX
M EE, FERCR S A R S P S rME— PRz ], AR R A SIS g, T
PEVEHTAY . T m N ROE BEE AT R B A SO R 42 B B TR R e, e Wk SO 62

(313 ZWEIMR ., BAO6: GRAERD, #H GEHl 54K E) 2003 45 2 ),

(32) ZWAKMR: (BT LA A KK VIFIE A 00D, e (il Sk kR 2008 4E56 6 4],

(33 mi5l £293, W.N. BFIE/ARMEIC, 5115 0T,

(34) ZWEiBl (41, BERLC,

(35] See In re Cady. Roberts & Co., 40 S. E. C. 907 (1961).

(36 ZWTEES. CAHEWHNER —F 4 EMH BgAHH), 238 CHIRETFTFI5R) 2017 4545 3 1.

(373 See Eugene F. Fama, Efficient Capital Markets: A Review of Theory and Empirical Work, 25 The Journal of Fi-
nance 383 (1970).
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5, AN PR B S By RN IR TS . IR ZE T S N HEAE E R N 52 4T LATE i
Y2 Sy T AR ME S, HEZ . ENRE B AANEGEE LA LS IELT . ML
FEAb B8 25 T0 10 EOR AR5 B . T HNFAE B AA B8 A A AR vk 3 B R 5e4E (li-
ability) . BEATHL, X TR RO FEA5 RS O, £ 5T 3 J0 MR IR 3 A 12 BB R AE BN
EIRMEOR P SRR . WRNRL S TATE A RSP EERIEAIER ML %S, I
A FE HABUEIF B/ k7. 10

(Z) NHA ) 585 BUR K F

AT T g N R B (K SRR 2 R E R OR A, IR CE BRI R m AL S E T Z
UG BRI NAZ O AP Sk as” U i RAEZRE T AR WA S 54787 T
NG, BaAR T I, R AR ST N EER, AR I ARy
A N A G MU BT $E T, B AT #5088 5 40 A8 K SRR bl 2 . 52 H Il i i
DS Gy PERALE]” 0 Bt . B S LT A AR B PR LT Z e,
YA AR SR BT K 0 3t 2 W 1 AN Z NS . RSN s A A8 5 AR VR BB 5 w3 S B v o e LA
TEAC, D PR AL A LR T

H—. UEZR T A MORAS SR AL NS S ik O R ALBCR B (E AR & T 206 A
HIESK . FEVEZ T NGESR T Ml a6 e Kb, Ik, ¥ 557 —iml bl “AF” RS EHR0EE.
BIEEFRATRE “A A oA P “ERE R HE” X~ T e, KRS E “HHE”
U ' R D PO PR & gl B B [ S 7ot NI S 1 NI/ S 7 R &7 | I ER T2
S F AT EARAL MK BB RLFE S R E T L2 LR (B
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B X G R R E SRS R E S, RENE T ERE S E SREEWAIFI MM E, A
F S T EAT U, T JE A E A TR SR O, () I, TENE LS M IRF R, A
Lo bR b5 HEHRER NG AR,

B, RMEEIRATAE G e & ST HE MO, B “HRET BT WA MMET. &
{8 25 8 B B R S AR B R R A . b, (b AR IR RN B E A AR R PR ) (2013 AR B IED

(38) LiFMimg AR (2016) PRAK 146 SREFEH RS,

(393 ZWBHEM. (MVEMNFEIRLHZEEML), 8 CPIMES) 2011 4£5 5 W,

(403 ZWHi5l 23, WBHL,

413 migl €23, B¥EsC, % 120 5,

(423 SRR . (IR E 4 mlH 28 A AR P AR TR —— I X 35 [ & Al W 4 0 b &l 2 A R A ), 2k (B
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(AR fRR CH A BGERYT ) O 5 10 FME . “THIREZA A T35 MR . 1 2% # 75l L
T B A RS, ARG TR AR . AR AL TR IERSEA TS KM, ARUELSE
HERHISC G AT R A AR R B T BRI AR S0, W8 T o 3 A W % w32 S5 E . A A
(right) G PELERE ., MG, TR IEREN TS &M, EEA XS (duty) XiLT L
PREE, A5 % & A AL (mmunity) R4 F M1 S 1T R . A FRATIE X — 25 1 P 25 255 LU A
A NS W7, BB A P%EAE S 1 [ s 2 1) %ot T2 05 2 75 A RO AS B H A B . 4 1E 0 LA A%
BB ARG &M EHET G RNR T, RER XSRS R 2 K [ 7R
W, B TR A H R, BEZ . (1) SIS R AT A A S kAT R R, WA
AP L& R R B ATFSCIF, S5 & F A 547 & WU, 43 7 & AT 3 1 0 3IE 27 J5 it R 46
B HIZEHNE X G— WHEERRAE AN — K (2 IEIEH, KEIESLITE R
HEE . B ETESR S ICA A R G — A3, R B SR A AL s (3) M ks A L. A
SR AT B A AT AW, R A S R XA IR AEE . AR T RS TR, A
HW AN, B H A P E BB AL (privilege) . L. WEFRAS 5 XU — )5 32/
Ky =T BT X UESRAS B (AN (B W T B K /S, ARMEUEA i (T BB AR IR IPR ) 2 AP
Sy ER

B, WIS A WSS R R A AP NERER, £k “APxs” REENE
WA TEF 38 5y I M AFE 850 M5 AR R BB L, 796 RN FE A8 5 B = (v, U I % 7 A B % A
WA T HIEZE S . WS AGR A3 Bie . ES5 T A8 5 e S AE 5 BV AR Al iy, R
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(immunity) . 3% X5 8 2h 3k 3N FEE B & 5 LA L F, B, 78 SEC v. Cuban £, 4
Cuban J& Mamma. com 23 8 #¢ 8 6. 3% B9 B A4, 78 4% 5] Mamma. com 2% & & 8 047 B 5 )5
Cuban B 57K i % HL 36 9 25 E AT AR 2 AR, FL7E 5 20 W)oK HE AT £ 9 1 LB 2 max — 3l
G, RSB AR EWOZ R, (A RS, “X R T, R RET, &
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S0, WA WA, SRS IR R RN S, AR SR GE T DL DL R T
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(447 See SEC v. Cuban, 620 F. 3d. 551 (5th Cir. 2010).
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Chiarella v. United States 11, JEBEIN A IE N BN T A Chiarella AN {5 55, 960 oA A
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WA E X Rt . O LHERZ I, RIVEE G o (s B S BUR B R N #E 58 5 34T 1
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&, %, HAE United States v. O’ Hagan ¥ {5 X 5547 )& 2 20 vl A3 51X 45 B2k I

(source of information) Z ¥ %%, 058

0501 w5l (483, 5l « B, F5/K - ZEHAR S 45, #5686 5L,

(51) See Louis Loss, Joel Seligman & Troy Paredes, Securities Regulation VII, 4th Edition, Wolters Kluwer Law &. Busi-
ness, 2012, p. 427,

(52 ZWEvak. Bfb: GERSEMBEMERIESEPRER), 8 GEHZTE SR 2006 45 4 4],

(533 ZWuigl 33, BRI,

(54 S WVFEER. ORVERREIHD, # (BUXIRIZ) 2020 4E55 2 4,

(551 Bk (LS HIE E’Jitﬁ/z%w» #HOGEHT S 2005 455 1 1. 55 31 51,

(56] See Chiarella v. United States, 445 U. S. 222 (1980).

(57) See Dirks v. SEC, 463 U. S. 646 (1983).

(58] See United States v. O’Hagan. 521 U. S. 642 (1997).
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EERANTTAEM IR UEZ R “ X555 (breach of duty) FFURE M, B0 b ik
FIH 345 BN 528 5 F AU — 8 B F 55, i HL ik g 78 At ) 2 EEEPJTT?Z“%
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Pierce, Fenner & Smith 24%5] 1972 4F Affiliated Ute Citizens v. United States % 7 1 37 9 J5L 0 ,
HEAE A28 AT N5 TRV ) W) 3K 35 460 2k 22 [) /g DR 2R 06 &, 0620 (H 3 — 22 ) a3l 3 3] s X
1 1976 4F Fridrich v. Bradford % (639, 3L IAN Shapiro 58 Y PRIIR 5C 28 4 5 200 T 4 18T 52 )
ok S2 5 R 55 TUAR B s K, L0 HE Hﬂ?%@ﬁ%ﬁu%Xﬂ‘E%ﬁiﬁﬁ?ﬂ*“}’E‘?V%ﬁ@‘f%» N0
WA LA . BT EXN N REFEFHER R, SEEE R 1988 Ml 1 (N H32 5 FlE
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€593 w5l 541, ¥FEXC, 56 6 T,

(603 ZULHT5| (4, AL,

(613 ZWHKFINL: CRIEFABIE R ), | (EEHIFE) 2020 445 6 3.

(62) See Shapiro v. Merrill Lynch, Pierce, Fenner & Smith, 495 F. 2d 228 (2d Cir. 1974).

(63] See Fridrich v. Bradford, 542 F. 2d 307 (6th Cir. 1976).
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A M HREMTTEUYE . PR VRIA R T T IR S BGUER S, 7Y AR, (EEREML) 8@
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(653 See Insider Trading and Securities Fraud Enforcement Act of 1988, Pub. L. No. 100 =704, § 1, 102 Stat. 4677 (1988).
(663 ZULET3 (460, JAMZELC,

(671 ZWHi5l (523, mpipe, EFH3C,

(68 M4k, Fhyd B xf bW AE7E — @ iR, S WAty (260, EWHA5, % 102 1T,

(69 ZULBR#. CEmdkilmiairaiisige). & CEHRES) 2010 4£55 500,

(701 See Dan B. Dobbs. An Introduction to Non-Statutory Economic Loss Claims . 48 Arizona Law Review 713 (2006).
(710 B (AU FRERNRES —RERITRAK) . 8 (TIMES) 2009 45 5 W], % 692 71,
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PR T AN B N 528 5y RS RBF RO X 4, A
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WI%) 2011 AR5 2 015 BRI, CRATTER) GF 3 R, A AL 2021 AERR. 5 193 -194 T,

(831 ZULWTH (31, BHML,

(841 ZWLHiRI (483, Mol « B, Fv/K « FREME A, 5673 -674 01,

(851 W5l (713, HuMIC, 4 720 T,

(861 ZULKSHME.: (MMARATEOI R PMATEOLRXR), 8 GL¥HIFT) 2008 4F45 1 1,

e G4



BRA: PAERGIRETRAEZTR

JEUESF T G Is B WA, (HE P R — R BB EMER AP H TR T SRR | 2k A
Al 9 52 5y i % Z B K22 5%, JUHABU ) T 04— Mt B 4 0 3, ©87) 3 — o AT Bk A 19 A1
JE PR A F D0 IR, AN BE TR R R Z . WTFA AR, BEARIESRIE LA F 2
S L3158 11 B/ SO 15 S/ a7/ " G ol ¢ N D 23 5 R i 5T SR /AN S e R R T
“NIES AT M B RIRE R RO A . AN R AR AR B 51 Kb SC, i H R R DG A IR
AL SRR

MATATPERBCRETT R , — W4 B2 R B MIRE I SLBR TR, 72N #5517 h Sh T
P BB EAT B FEAR MEAL B R IE T . UAT O A8 57 IE T 347 A A T R e AR A 2 ioAs
e E A RCR Y S BB 08 RAF N FRE B A E F S LT NSy R R AR kL
TE WL TR IRANBE S BR . i g AT NS A 3558 55 Bk A e AR 5 HE AT 258 1 E 27 11 39 52 ) ok
W &N . FREER X = AE N RS L, IESR A BOUS T R RO, kRS
POEAKCE AW . (B B E RS . POk B REA R B ok Bo iy s, B 22 5k
Y5 G BPE R, JC R AT B A S AT B S IR, R M e I 24 ) R S A T I B 9 A AL L iE
LI W IR U A SR, DURS £ SRR B9 AR D7 SRR SE BURTMEIRIL 9 F AR . 2B TR ML AT O 5T
R 2T AL T 00 . 0890 A5 B BN S8 35 A9 BT, Ik i 23 W 0 S BB 7 B4 WL A S s - b
e “msha” PE . BRFRIEIE SR T AR B 04 i ik i AT O o A T OE 24 3 PO AT U AR BT IR . C00)
TR RN ERIR B, RN 2 B Y — 2D BOR B2 AT AR B OB IC Y ZOR, (5B T 4
8 FA B N AR S e R S Bt NN N RESZ SRR RIS CIRSIR BT, AR,
U SEIE DI IN A I 2 X6 TR PN 35 52 5 3 32 400 Kk WAL B8 B R AT A B RATA DI 2% R A 3
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(88] See Katharina Pistor & Chenggang Xu, Incomplete Law, 35 New York University Journal of International Law and
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Abstract: The civil liability of insider trading is an important issue that has plagued the rule of law
of our securities market for a long time. As the Securities Law fails to provide an accurate and
clear basis for judicial judgments, except the causation problem, it is difficult to identify the in-
fringement objects of insider trading. The reason why the civil liability of insider trading presents
this kind of paper-based legislation phenomenon is closely related to some factors, such as our
vague understanding of the nature of civil liability of insider trading and the reliance on rule path
dependence. In practice, the so-called “right to know” and “right to fair transaction” shaped by
our courts, from the perspective of analytical jurisprudence, cannot stand the test of legal
proof. According to Wesley N. Hohfeld ’s theory, rights and duties coexist. It can be seen from
this that there is a natural conflict between the legality of securities information disclosure re-
quirements and the right to know of market investors. The right to fair trading faces the paradox
between concept connotation and the “non-trading obligation” of insider trading actors. Mean-
while, the actor often fails to recognize that he has undertaken this kind of obligation. Especially
in the new situation of multi-level and multi-directional insider trading, the right to fair trading
does not have theoretical and practical feasibility. Even if the rationality of civil compensation for
insider trading is demonstrated by pure economic loss, it still faces various difficulties on its justi-
fication. Therefore, we should consider abandoning the path of civil liability of insider trading,
and turn to use public enforcement as legal means to correct the negative externalities of insider
trading.
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