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Abstract: In order to adjust the third party’s culpa in contrahendo, Article 6 of the Interpretation
of the Contract Compilation of the Civil Code (Draft for Soliciting Opinions) adds “third party li-
ability in contract formation”. However, there are doubts about its nature and relationship with
tort liability, which affects the determination of liability attribution methods. In practice, there
are also problems in the relevant judgments of the court, such as confusion in the way of attribu-
tion, ambiguity in the scope of the subject of responsibility, ambiguity in the criteria for determi-
ning attributable behavior, and doubts about the form of responsibility. In fact, the “third party
liability in contract formation” is different from the third party’s culpa in contrahendo. It mainly
plays a role in defining the connotation of the third party’s culpa in contrahendo. This liability
does not exist independently of tort liability. However, in specific identification, it should be
noted that only those who obtain special trust from the relative party through the trust obtained in
the legal act they engage in as a guarantee for transaction security can become responsible
subjects. In addition, for the determination of the responsibility of a third party, the third party
objectively needs to intervene in the contracting process and engage in behaviors that violate the
principle of good faith. Subjectively, the third party must be aware that their actions will have an
impact on others and causality should be linked by trust.

Key Words: third party’s culpa in contrahendo, the third party’s liability in contract formation,

tort liability
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