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Abstract: The Article 1222 of the Civil Code is a legal presumption that the medical institution has
diagnosis and treatment fault, and the patient can prove that the medical institution has the behavior
stipulated in this article, instead of proving the “failure to fulfill the obligation of diagnosis and
treatment corresponding to the level of medical care at that time”. In the presumption of medical
institutions have diagnosis and treatment fault, the objective burden of proof for diagnosis and
treatment fault is transferred to the medical institution. The presumption can be rebutted if the
medical institution proves that it “fulfilled its obligation to provide treatment appropriate to the
level of medical care at the time”. The “diagnosis and treatment standard” in item 1 of this article
is the substance of the item, and laws, administrative rules, regulations and other provisions are
the carrier of the diagnosis and treatment standard. Diagnostic and therapeutic norms refers to the
management, standardization and guidance of disease diagnosis, treatment norms, and in addition
to the legal provisions listed in this article, the carrier also includes the technical standards and
norms formulated by the state council department in charge of health, the standards, protocols,
norms, systems and drug instructions formulated by the national industry associations (academic
association). Items 2 and 3 of this article are serious violations of the obligations set forth in
Article 1225 of the Civil Code in terms of substantive law, and are proof of obstruction in terms of
procedural law. The scope of these two items is the same as that of the medical records referred to
in Article 1225, but is limited to medical records “related to the dispute”. Concealment, refusal to
provide, loss, forgery, falsification and destruction in violation of the law have their own normative
meanings, and in addition to the subjective, subjective and behavioral elements embodied in the
text, the application of items 2and 3 of the article to presume the diagnosis and treatment faults
must also satisfy the elements of result and causality.

Key Words: medical tort, medical treatment regulations, medical records, presumption of fault
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