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Abstract: As a variant of the “exhaustion of legal remedies” approach, “legality prior to constitutional
review” is a residual of the judicial-center constitutional implementation thinking. Although it
contains extremely important legal propositions, it is not applicable to the filing review of the
constitutional supervision of the highest state power organ in China. The “unity of legal order”
rather than subjective rights is determined by the constitutional supervision model. There is no
distinction between legality and constitutional review. The abstract review decision lacks a
constitutional basis, and the supervision system of the highest state power organ means that it
does not have constitutional space. Moreover, application of law decided that “no superior law” is
also a false issue. The rule of law requires breaking through the shackles of legal positivism and
maintaining the authority of the Party Central Committee and the unity of national rule of
law. Democratic centralism requires that filing and review must not evade legal judgment.
Therefore, as a hypothetical proposition, this principle of examination cannot be established
because the prerequisite does not exist.

Key Words: legality, constitutionality, exhaustion of legal remedies, legal positivism, no avoidance
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