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Abstract: Administrative illegal procuratorial supervision expands the scope of legal supervision
of procuratorial organs from the litigation field to outside the litigation field, and enriches the
content of procuratorial power. The procuratorial supervision of administrative violations is in line
with the basic principles of legal supervision. It should be involved in the supervision of adminis-
trative acts, which is in line with the needs of the current rule of law and the modern construction
of national governance system. The procuratorial supervision of administrative violations still has
the attribute of “legal supervision" of procuratorial power, and the object, nature and principle
of supervision are limited. In the current practical operation, we need to explore the clue source,
supervision scope and supervision mode, especially deal with the connection with the design of
the existing procuratorial system, strengthen the mechanism guarantee, and establish the case
handling mechanism, procuratorial integration mechanism and external cooperation mechanism,
so as to realize the standardized operation.

Key Words: administrative violations of law, prosecutorial supervision, practical operation
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Abstract: Private technical standards can be transformed into official technical standards or can
play as regulatory tools together with official technical standards. In order to respond to the re-
quirements of technological innovation, Japan has established the policy of making all specific
regulations into performance regulations, and has made efforts to promote the use of private
technical standards by the administration. This approach enables the differentiated combination of
official performance standards and private specific standards, which can play the role of official
standards in terms of fairness and stability, have the advantage of the technical capabilities of pri-
vate institutions, and provide the possibility of timely updating of standards. Performance regu-
lations are an important way to realize the combination of “liberalization” and “management” in
the field of technical standards and public-private cooperation in governance. However, because
of the public nature of technical standards., adopted private technical standards should comply
with due process requirements when they are developed to ensure that multiple interests are rea-
sonably adjusted; the state should perform technical evaluation of private technical standards
when they are used., and be ultimately responsible for them.

Key Words: technical standards, private technical standards, performance regulations, group
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Abstract: The administrative punishment negotiation procedure is an administrative punishment
procedure, which is followed when administrative agencies and administrative counterparts make
decisions on punishments through communication, negotiation, compromise, etc. As a new ad-
ministrative punishment procedure, it has legitimacy and justification in realizing substantive jus-
tice, solving disputes and improving the acceptance of administrative decisions. Besides, it is also
an independent procedure in the administrative punishment procedures. In the meantime, it be-
longs to the negotiative procedure in the third generation of administrative procedure. This proce-
dure is applicable to the cases with discretion, unclear facts and evidences or unacceptable results.
When this happens, the administrative agencies can negotiate with the punished person about the
matters such as the degrees of penalty, illegal facts, the number of illegal acts and so on, making
written records or audio-video recording. In this situation, the agreements have legal effect.

Key Words: administrative punishment, negotiation country, administrative negotiation, proce-

dural justice, negotiation procedure
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Abstract: The identification and disposal of illegal income has always been a controversial issue in
administrative punishment. The new Administrative Punishment Law clarifies the definition of il-
legal income, adds compensation procedures and allows exceptions of laws, administrative regu-
lations and departmental rules, which is a legislative response to law enforcement practice. How-
ever, how to identify the illegal income in the specific practice, how to balance the function of re-
lief for the rights and interests of the victims and the efficiency of law enforcement, and how to
combine with the fine to prevent punishment from hanging upside down when there is no illegal
income and illegal income are difficult to calculate, are the problems faced by the practice depart-
ments. Confiscation of illegal income has the function of pursuing unjust gains in public law, the
sanction function of administrative punishment and the education function of the extension of pun-
ishment power. Therefore, the determination of illegal income should take “total amount theory”
as principle, and take “difference theory” as exception, and follow the five basic principles. The
return and compensation of illegal income before confiscation should have realistic possibility,
and the way and time limit of return and compensation should be improved. When there is no ille-
gal income or the illegal income is difficult to calculate, it can be applied in combination with the
proportional penalty method to achieve retributivism.

Key Words: confiscation of illegal income, return and compensation, retributivism, administrative

punishment
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Abstract: Administrative penalty and executive penalty are commonly used by administrative organs.
Administrative penalty has the effect of general deterrence and special deterrence, and also has
the purpose and function of coercion. It can be applied to the situation of not performing specific
administrative obligations, and can also be calculated by the amount of daily penalty. The pur-
pose, function, application object and punishment by day are not the essential differences between
administrative penalty and executive penalty. The fundamental characteristic of administrative ex-
ecutive punishment lies in its “warning-decision-execution” normative structure. “Warning” is the
root of compulsory effect, while “decision” and “execution” needs to be made only when the par-
ties fail to perform their obligations. The normative result of “warning-decision” determines that
administrative executive penalty is a means of compulsory execution rather than administrative penal-
ty, which can only be applied to the situation of non performance of specific obligations and can
be applied repeatedly. The provisions on executive penalty in China’s Administrative Enforcement
LLaw are too brief. We should improve the contents of notification, decision, execution and repeated
application of executive penalty, and give a special name to the executive penalty to solve the

“continuous punishment by day” in the Environmental Pro-

problem of difficult identification. The
tection Law is an executive penalty., but there are still logical inconsistencies in the relevant pro-
visions,

Key Words: executive penalty, warning, additional penalty, late fee, continuous punishment

by day
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Abstract: On the one hand, the administrative punishment decision disclosure system plays a
function in supervising administrative organs to standardize the exercise of administrative punish-
ment power, and on the other hand, it plays a role in public risk warning and education. Admin-
istrative organs’ lawful disclosure of administrative punishment decisions is essentially the disclo-
sure of government information rather than administrative punishment, so administrative organs
cannot use this system to produce the legal effect of “secondary punishment” against administra-
tive counterparts. On the basis of clarifying the nature and function of the system for disclosure of
administrative decisions, administrative organs shall standardize the exercise of discretion in the
disclosure of administrative punishment decisions, ensuring that administrative activities before,
during, and after disclosure of administrative punishment decisions are both legal and reasonable.
Before an administrative punishment decision is made public, administrative organs shall embed
advance notification procedures and expert consultation procedures, and conduct a prior review
and assessment of whether the administrative punishment “has a certain social impact”. In the
disclosure of administrative punishment decisions, administrative organs shall construct hierarchi-
cal disclosure mechanisms on the basis of the principle of difference between civil and commercial
affairs and the principle of public order, and define the scope and starting point of the disclosure
of different types of administrative punishment decisions. After an administrative punishment de-
cision is made public, the administrative organ shall ensure the effective development of the “af-
ter-sales service” of the system by setting up a supervision mechanism, an effective error correc-
tion mechanism, and establishing the duration of disclosure of the decision.

Key Words: disclosure of administrative punishment decisions, discretion, prior review mecha-

nism, hierarchical disclosure mechanism, error correction mechanism
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53

Abstract: Article 48 of the new Administrative Punishment Law limits the scope of the disclosure
of administrative punishment decisions. The disclosure of administrative punishment decisions is
selective rather than all, which is limited to “having a certain social impact”. However, what is
“having a certain social influence” does not form a unified and clear standard, which makes the
function of administrative punishment decision open has not been well realized. The identification
of “having a certain social influence” has a conflict between the privacy right of the punished per-
son and the public’s right to know, and between the performance of statutory duties and the pro-
tection of personal information. In order to effectively prevent the improper disclosure of adminis-
trative punishment decisions from causing damage to the legitimate rights and interests of the ad-
ministrative counterpart, it is necessary to analyze the uncertain legal concept of “having a certain
social impact” from the three dimensions of the subject identification standard, the behavior type
standard and the public interest weighing standard.

Key Words: disclosure of administrative penalty decisions, with certain social influence, right
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Abstract: The existence of two kinds of discretion flaws, laziness and abuse, makes the
discretion standard, as the most suitable tool for power control, have to rectify and adjust its
own applicable rules, which should not only ensure the general compliance of power control
rules, but also pay attention to the special considerations of individual cases. Whether it is the
need to fill the loopholes in the rules, the requirements of administration according to law, or the
need of the substantive rule of law, it can prove the legitimacy of the application of the discretion
standard in exceptional deviation based on the legislative purpose and the original intention of dis-
cretion. However, in order to avoid the risk of power abuse that may be caused by emphasizing
the application of deviation, it is necessary to set proper and reasonable conditions for starting
deviation in advance, provide specific and detailed operation procedures for deviation, and create
a safe and reliable supervision mechanism for deviation afterwards, so as to ensure that deviation
behavior is always a legal, exceptional, necessary and modest discretion standard adjustment
device.

Key Words: administrative penalty, administrative discretion, discretionary standard, deviation of

discretionary standard, case justice
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Abstract: Algorithmic administration faces challenges of rationality. The foundation of algorithmic
administrative rationality extends from the relationship between humans to the relationship be-
tween humans and humanoid machines. The transformation of relations has led to the transforma-
tion of the social governance model from centralization to distribution, which has affected the bal-
ance between public power and private rights. These difficulties are manifested in the procedural
aspect as the failure of communication mechanisms between administrative agencies and other
subjects, the violation of the principles of administrative equality and openness, and thus a de-
crease in people’s sense of identification with administrative actions. Therefore, the technical due
process proposes the vision of regulating algorithmic administration: the law should protect the
procedural rights of the counterpart, maintain the administrative publicity, and pursue procedural
justice. Guided by technical due process, through constructing a negotiation mechanism for
human intervention, rationalization and the pursuit of equality in algorithmic operations, trans-
parent operation of algorithms exposed by response programs, focusing on key explanation to en-
hance acceptability, algorithmic administration can always keep serving the relative person as the
center, and ultimately meet people’s reasonable expectations.

Key Words: algorithmic administration, e-government, administrative procedures, technical
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Abstract: Subjective imputation theorists, based on the consideration of respecting individual will
self-determination and realizing the purpose of administrative punishment system, and referring
to the practice of comparative law, advocate that administrative punishment should adopt subjec-
tive imputation model. The revised Administrative Punishment LLaw adopted this view and estab-
lished the subjective imputation model of administrative punishment. However, combined with
the actual law system of administrative punishment in China, we can find that the subjective im-
putation model is not completely reasonable, because the administrative punishment in China has
typical characteristics of diversified types of punishment. Among the types of punishment stipula-
ted in Article 9 of the Administrative Punishment Law, some administrative punishments are not
necessarily sanctioned, and it is unnecessary to apply the subjective imputation model to them.
Some administrative punishments have multiple purposes, and the application of subjective impu-
tation model may hinder the realization of their purposes. The experience of comparative law also
tells us that the subjective imputation model should be based on the “small punishment” model.
Therefore, the scope of application of the subjective imputation model should be limited to the
real administrative punishments such as administrative detention and fines, and the objective im-
putation model should be applied to the non real administrative punishments.

Key Words: subjective imputation, type of punishment, sanction, purpose of punishment
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Abstract: Algorithm in automated administration can be divided into translation algorithm and
self-learning algorithm, and the use of algorithm is faced with legitimacy crisis. Algorithm design-
ers in a private position embed their own judgments in translating legalese into machine language,
creating the risk of rewriting the law. In addition, algorithmic decision-making sometimes exceeds the
scope of legal authority in fact, and lacks the smooth relief mechanism. The legality control meth-
od of the algorithm should be adapted to the algorithm type. It is necessary to control the transla-
tion subject, the clarity of the translated law and the transparency of the translation process in
combination with the nature and technical characteristics of the translation algorithm. For self-
learning algorithm, we should first establish a “democracy-science” legitimacy framework, and
the algorithm should be controlled from the perspective of building trust in the algorithms by
guaranteeing the status of the public and the scientific nature of algorithms.

Key Words: automated administration, formal legitimacy, administrative democracy, administra-

tive science, algorithmic trust
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Abstract: The traditional view is that the function of the legislative inquiry reply of the Legislative
Affairs Committee of the NPC Standing Committee is confused with that of the legislative inter-
pretation of the NPC Standing Committee, which makes the system have a certain tension between
the democratic legitimacy and the effectiveness of governance. In the attribute of authority, the
two have essential difference. The former is the result of both democracy and efficiency under the
system of people’s congress, which has the property of decision-making consultation. The latter
is an important means for the Standing Committee of the National People’s Congress to supervise
the implementation and judicial interpretation of laws in different legal regions, which has the
property of supervision power and finality. In terms of functional types, although most legal in-
quiries and replies are characterized by “law interpretation”, they are mainly used in legal and po-
litical practices such as coordinating organizational affairs, regulating legislative disputes, and
providing references for law enforcement and judicial activities, which are difficult for judicial in-
terpretation to involve and unnecessary for legislative interpretation to intervene in. In order to
standardize the specific application of legal inquiry and reply, we should clarify three elements of
jurisdiction, procedure and supervision mechanism from the perspective of legal hermeneutics.
There is no need to resort to fundamental reform programs such as institutional abolition or main
body change.

Key Words: legislative power, the right of legal interpretation, Standing Committee of the Na-

tional People’s Congress, democracy and efficiency
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