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Abstract: As real right is dominant and absolute right, while creditor’s right is right of claim and
relative right, the precedence of real right over creditor’s right is an important principle of the
property law and even the civil law. It is also specifically manifested as that ownership, usufruct
right and security interest all have precedence over creditor’s right respectively. However, there
are exceptions only in the circumstances of no break of lease with bargain, advance notice regis-
tration, agreements on creditor’s right in real right relations and for reasons of public interests
and social policies. That is to say, in such cases, the creditor’s right has priority effect against
the third party, and the creditor’s right has precedence over the real right. The Civil Code of the
People’s Republic of China stipulates that leasehold right and the advance notice registration have
priority effect, but it does not stipulate that the creditor’s right has priority effect in other cases.
The explanatory theory (commentary theory and annotation theory) of that real right takes pre-
cedence over creditor’s right in our country, especially its exceptions should draw on the common
practice, general doctrines and jurisprudence from countries of civil law system for reference so as
to construct a proper and harmonious theory and practice application system that real right takes
precedence over creditor’s right and its exceptions.

Key Words: real right taking precedence over creditor’s right, real right, creditor’s right
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