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Abstract: The judging approach of the binding of stock repurchase and capital reduction is easy to
damage the independence of corporate and distort the contract mechanism. The judge determines
the possibility of performance of valuation adjustment mechanism (VAM) is easy to cause exces-
sive judicial intervention in the company. After the failure of VAM, the investor has the dual
identities of the target company’s minority shareholders and creditors. The interests of the
investor are opposed to the target company and the original shareholders of the company, there-
fore, neither the shareholders meeting nor the board of directors should be the qualified body of
judging the possibility of fulfilling VAM. Therefore, there is no need to judge the performance of
the agreement, the court should directly judge the performance of the agreement, so as to avoid
excessive protection of the company. It should protect real creditors rather than abstract creditors
and let creditors participate in the procedure. For the share repurchase type VAM, the company
should perform the capital reduction procedure. For the money compensation type VAM, the
company should repay the debt. According to the bankruptcy standard and whether the perform-
ance would cause loss to the paid-in capital, three states will be presented: the company into
bankruptcy proceedings, full performance, part performance (temporarily unable).

Key Words: valuation adjustment mechanism, possibility of performance, doctrine of capital main-

tenance, creditor protection
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