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Abstract: “Transfer may impair mortgage right” is an uncertain concept. Specifying this concept
from the perspective of normative purposes and typification is crucial to balancing the interests of
the parties involved in the mortgage relationship. Subparagraph 2 of Article 406 of the Civil Code
is the result of balancing the security of the secured claim and the term interests of the mortgagor.
Transfer of mortgage, mere failure to perform the notification obligation or violation of the
agreement to restrict transfer should not be considered as a situation that may impair mortgage
right. Otherwise, protecting the unilateral interests of the mortgagee will replace the concept of
balanced interests, eliminating the significance of Article 406 of the Civil Code on the reform of
the transfer system of the mortgaged property. Judicial practice tends to protect the interests of
vulnerable groups, believing that the right of commercial apartment consumers, the right of
evicted persons, and the right of habitation under certain conditions take precedence over
mortgage rights. This actually blocks the tracing effect of mortgage and may endanger the security
of the secured claim. Therefore, it is a situation where transfer may impair mortgage right.

Key Words: article 406 of the civil code, mortgaged property, impairment of mortgages, real

estate mortgages
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