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Abstract: The judicial interpretation of the Supreme People’s Court on the application of guarantee
in the Civil Code does its best to clarify and refine the rules of guarantee, and to supplement some
rules lacking in the Civil Code. It seems illogical to add the rule that the scope of liability of the
counter guarantor should not be reduced due to the invalidity of the guarantee contract, but it is
reasonable. If the agreed scope of guarantee liability is beyond the scope of the principal debt, it

can be allowed, as long as the guarantor is not allowed to recover the excess from the principal
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debtor. However, the judicial interpretation holds the opposite view, which needs to be reconsid-
ered. Whether the guarantor knows the new loan should not be taken as the reason for the guar-
antor to undertake the guarantee responsibility for the new loan, and only with his consent he can
be responsible. Judicial interpretation should also reflect on this point. The agreement that the
transfer of the mortgaged property must be agreed by the mortgagee in the security contract can
be effective against the third party after registration. which is more reasonable than the middle
section of the first paragraph of article 406 of the Civil Code in the judicial interpretation, but it is
still difficult to change the tendency that the rule is beneficial to financial institutions. The effect
of mortgage is not as good as the part that is renewed or newly built after its establishment,
which is in line with the legal principle. The mortgagor has the right to fight against the
mortgagee’s claim to exercise the mortgage right after the time limit of the creditor’s right secured
by the mortgage. Although this is in line with the legal principle, it will hinder the circulation of
the mortgaged property and even affect the transfer registration, After the third debtor confirms
the authenticity of the accounts receivable to the pledgee, he has no right to pledge against the
pledgee on the ground that the accounts receivable do not exist or have been eliminated. The es-
tablishment is in line with the balance of interests.

Key Words: counter guarantee, agreed scope of guarantee liability, tracing effect, integration of

land and house, completion of limitation of action
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